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THE UNIFORM ACT ON DECLARATORY 
JUDGMENTS 


HE National Conference of Commissioners on Uniform State 
Laws at its session in St. Louis in August, 1920, approved 
the first draft of a Uniform Act on Declaratory Judgments. At 
the next session of the Conference in 1921 the Act will probably 
receive final approval and be recommended to legislatures for 
enactment. The importance of the recommendations of this august 
body in promoting the enactment of legislation in our states war- 
rants some comment upon the draft they have approved. 
Although a few instances of statutory authorization for the 
rendering of declaratory judgments may be found in our state legis- 
lation prior to 1918, such as the California Act of 1850,' the Rhode 
Island Act of 1876,? the New Jersey Act of 1915,3 the Connecticut 





1 CatirorNIA Practice Act, § 527: “An action may be brought by one person 
against another, for the purpose of determining an adverse claim which-the latter 
makes against the former, for money or property, upon an alleged obligation.” See 
King v. Hall, 5 Cal. 83 (1855). Cf. the action of jactitation, still used in many coun- 
tries adopting the civil law, 28 YALE L. J. 1, 20. 

2 RuHovE Isianp, Acts & RESOLVES, 1876, ch. 563, § 17, GEN. LAws 19009, ch. 280, 
§ 19: “No suit in equity shall be defeated on the ground that a mere declaratory decree 
is sought; and the court may make binding declarations of right in equity, without 
granting consequential relief.” In Hanley v. Wetmore, 15 R. I. 386, 6 Atl. 777 (1886), 
this was construed narrowly, like the English Act of 1852 (28 YALE L. J. 26), and was 
deemed to require the existence of a possibility of obtaining coercive relief, which 
merely is not claimed. Sections 20-22 of the GENERAL Laws of 1909 deal with dec- 
larations on the construction of written instruments; they have been used principally 
for the construction of wills. 

8’ New Jersey, Laws 1915, ch. 116, § 7, p. 185: “Subject to rules, any person 
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Act of 1915,‘ and other isolated cases,° it was not until 1918 that 
the movement acquired renewed momentum in the United States 
and now seems destined to sweep the country.’ Within the last 





claiming a right cognizable in a court of equity, under a deed, will, or other 
written instrument, may apply for the determination of any question of construc- 
tion thereof, in so far as the same affects such a right, and for a declaration of 
the rights of the persons interested.” This statute is based, not on the broad 
power granted to the English courts under Supreme Court Rules of 1883, Order 
XXV, rule 5, but on the more restricted provisions of the rule of 1893, 
Order LIV, A. 

This also is the basis of the Florida Act of 1919, Laws 1919, ch. 7,857 (No. 75), 
p. 148, which adds the words “or corporation” after “any person.” See In re Un- 
garo’s Will, 88 N. J. Eq. 25, 102 Atl. 244 (1917); Renwick v. Hay, go N. J. Eq. 148, 
106 Atl. 547 (1919); Mayor of Bayonne »v. East Jersey Water Co., 108 Atl. (N. J. Eq.) 
121 (1919), 29 YALE L. J. 545-549. The English Order XXV, rule 5, of 1883, reads: 
“No action or proceeding shall be open to objection, on the ground that a merely 
declaratory judgment or order is sought thereby, and the Court may make binding 
declarations of right, whether any consequential relief is, or could be claimed, or not.” 
Order LIV, A, of 1893, reads: “In any Division of the High Court, any person 
claiming to be interested under a deed, will, or other written instrument, may 
apply by originating summons for the determination of any question of construc- 
tion arising under the instrument, and for a declaration of the rights of the persons 
interested.” 

4 Connecticut, Pus. Acts, 1915, ch. 174, § 1, 2 GEN. STAT. 1918, § 5113: “An 
action may be brought by any person claiming . . . any interest in . . . real or per- 
sonal property . . . against any person who may claim . . . any interest . . . ad- 
verse to the plaintiff . . . for the purpose of determining such adverse . . . interest 

. and to clear up all doubts and disputes, and to quiet and settle the title to the 
same.” See Ackerman v. Union & New Haven Trust Co., 90 Conn. 63, 96 Atl. 149 
(1915), 91 Conn. 500, 506, 100 Atl. 22 (1917), where the court, Case, J., was most 
reluctant to admit the fact that this statute was in effect analogous to the English 
Order XXYV, rule 5s. 

5 See references to various statutes and decisions which may be deemed to have 
authorized or involved declaratory judgments in 28 YALE L. J. 1, 3, 30-32; and in man- 
uscript brief of Professor Edson R. Sunderland as amicus curiae in the case of Anway 2. 
Grand Rapids Ry., 179 N. W. (Mich.) 350 (1920). 

6 Sunderland, “A Modern Evolution in Remedial Rights — the Declaratory Judg- 
ment,” 16 Micu. L. Rev. 69 (1917); Borchard, “The Declaratory Judgment — a 
Needed Procedural Reform,” 28 YALE L. J. 1, 105 (1918); Sunderland, “The Courts 
as Authorized Legal Advisers of the People,” 54 Amer. L. REv. 161 (1920); “The 
Declaratory Judgment,” 20 Cor. L. Rev. 106 (1920); Harrison, ‘The Declaratory 
Judgment in California,” 8 Cat. L. REv. 133 (1920); Kerr, “Declaration of Rights 
without Consequential Relief,” 53 Amer. L. REv. 161 (1919); Vinje, “Declaratory 
Relief,” 4 Marquette L. Rev. 106 (1920); Borchard, “Recent Declaratory Judg- 
ments,” 29 YALE L. J. 545 (1920); Schoonmaker, “Declaratory Judgment,” 5 MINN. 
L. REv. 32 (1920); Dodd, “Progress of Preventive Justice,’ 6 Am. Bar Assn. J. 
151 (Nov., 1920); Gates, ‘Declaratory Relief,” ProcEEpINGS oF TENNESSEE BAR 
Assn. 41 (1920); Medina, “Some Phases of the New York Civil Practice Act and 
Rules,” 21 Corumsta L. REv. 113 (1921). 
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two years Michigan,’ Wisconsin,’ Florida,? New York,!® and Kan- 
sas" have empowered their courts, with varying limitations, to 





7 Micuican Pustic Acts 1919, No. 150, p. 278: 


“Section 1. No action or proceeding in any court of record shall be open to objec- 
tion on the ground that a merely declaratory judgment, decree or order is sought 
thereby, and the court may make binding declarations of rights whether any conse- 
quential relief is or could be claimed, or not, including the determination, at the in- 
stance of anyone claiming to be interested under a deed, will, or other written instru- 
ment, of any question of construction arising under the instrument and a declaration 
of the rights of the parties interested. 

“Sec. 2. Declarations of rights and determinations of questions of construction, 
as herein provided for, may be obtained by means of ordinary proceedings at law or 
in equity, or by means of a petition on either the law or equity side of the court, as the 
nature of the case may require, and where a declaration of rights is the only relief 
asked, the case may be noticed for early hearing, as in the case of a motion. 

“Sec. 3. Where further relief based upon a declaration of rights shall become neces- 
sary or proper after such declaration has been made, application may be made by 
petition to any court having jurisdiction to grant such relief, for an order directed to 
any party or parties whose rights have been determined by such declaration, to show 
cause why such further relief should not be granted forthwith, upon such reasonable 
notice as shall be prescribed by the court in the said order. 

“Sec. 4. When a declaration of rights, or the granting of further relief based thereon, 
shall involve the determination of issues of fact triable by a jury, such issues may be 
submitted to a jury in the form of interrogatories, with such instructions by the court 
as may be proper, whether a general verdict be rendered or required or not, and such 
interrogatories and answers shall constitute a part of the record of the case. 

“Sec. 5. Unless the parties shall agree by stipulation as to the allowance thereof, 
costs in proceedings authorized by this act shall be allowed in accordance with such 
special rules as the supreme court may make, and in the absence of such rules, the 
practice followed in ordinary cases at law or in equity shall be followed wherever 
applicable, ard when not applicable, the costs or such part thereof as to the court may 
seem just, in view of the particular circumstances of the case, may be awarded to 
either party. 3 

“Sec. 6. This act is declared to be remedial, and is to be liberally construed and lib- 
erally administered with a view to making the courts more serviceable to the people.” 


The Act of Kansas, approved February 17, 1921, is modeled upon the Michigan 
Act. See 19 Micu. L. Rev. 537, 7 AMER. Bar Assn. J. 107 (Mar., 1921). 

8 Wisconsin, Laws 1919, ch. 242, § 2687 m., p. 253: “Equitable actions to obtain 
declaratory relief may be brought and maintained in the circuit court, and in matters 
of which the supreme court has original jurisdiction in the supreme court, and it shall 
be no objection to the maintenance of such an action that no consequential relief is 
sought or can be granted if it appears that substantial doubt or controversy exists 





® Frorma, Laws 1910, ch. 7857, No. 75, p. 148. This Act resembles closely the 
New Jersey Act of 1915, quoted supra, note 3. 

10 Civil Practice Act 1919, § 473, NEw York Laws, 1920, ch. 925, p. 172: “The 
supreme court shall have power in any action or proceeding to declare rights and other 
legal relations on request for such declaration whether or not further relief is or could 
be claimed, and such declaration shall have the force of a final judgment. Such pro- 
visions shall be made by rules as may be necessary and proper to carry into effect 
the provisions of this section.” : 

The bill pending in Connecticut is practically identical with the New York Act; so 
also is the federal bill conferring this power on federal courts of equity. 

1 Act of February 17, 1921, printed in 19 Micu. L. REv. 538, and 7 AMER. BAR 
Assn. J. 107 (Mar. 1921). 
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render declaratory judgments, and the legislative sessions of 1921 
will doubtless add several other states to the list. No organized 





as to the rights or duties of parties, and that either public or private interests will be 
materially promoted by a declaration of the right or duty in advance of any actual or 
threatened invasion of right or default in duty. The judgment rendered in such an 
action shall bind all the parties thereto and be conclusive and final as to the rights 
and duties involved.” See the discussion of this statute by Justice Vinje of the Wis- 
consin Supreme Court in 4 MARQUETTE L. REV. 106 (1920). The Wisconsin Act curi- 
ously seems to confine its authority to the making of declarations “in advance of any 
actual or threatened invasion of right or default in duty.” There is no reason thus to 
restrict the scope of the power, for declarations ought to be made as well after a wrong 
has been committed. Possibly the limitation was unintentional; it can be cured by 
amendment. 

The amendment proposed by the Massachusetts Judicature Commission to chap- 
ter 214 of the GENERAL LAws, follows in substance the Wisconsin Act. It reads as 
follows: 


An Act To ESTABLISH PROCEDURE FOR DECLARATORY JUDGMENTS 
Be it enacted, etc., as follows: 

Section three of chapter two hundred and fourteen of the General Laws is hereby 
amended by adding at the end thereof the following: — (11) Equitable actions to 
obtain declaratory relief, in which it shall be no objection to the maintenance of such 
action that no consequential relief is sought or can be granted, if it appears that sub- 
stantial doubt exists as to the alleged rights or duties of parties, [or] that an actual 
controversy has arisen as to such rights or duties which cannot be settled in any pend- 
ing suit, and that either public or private interests will be materially promoted by a 
declaration of right or duty in advance of any actual or threatened invasion of right or 
default in duty. The judgment rendered in such an action shall bind all parties thereto 
and be conclusive as to the rights and duties involved. [italics mine] 

Possibly the word “or,’’ inserted by the writer in brackets, was unintentionally 
omitted. If not, the Act is seriously defective in making an “actual controversy” a 
condition precedent. This would deprive the declaratory judgment of some of its 
most useful functions in resolving doubts and uncertainties in legal relations before a 
controversy has arisen or where a controversy merely may arise. SECOND AND FINAL 
REPORT OF THE MASSACHUSETTS JUDICATURE COMMISSION, Jan., 1921, House No. 
1205, pp. 113, 154. 

For the same reason, the Amendment to the federal bill (§ 4808) proposed by the 
Committee on Jurisprudence and Law Reform of the American Bar Association, to 
meet the objection of the Michigan Supreme Court in the Anway case, namely, “when 
there is an actual controversy between the parties,” is greatly to be regretted. Not 
only does it give undue weight to an absurd decision, but it restricts unnecessarily a 
common function of the declaratory judgment. All that English and other courts have 
required is a serious doubt or a potential controversy. See 7 AMER. BAR ASSN. J., p. 62 
(Feb., 1921). The same criticism may be directed to the recent Act of Kansas, ap- 
proved February 17, 1921; the clause in section 6 to the effect that it is the purpose of 
the Act “to afford relief from uncertainty and insecurity attendant upon controversies 
over legal rights” was probably not well thought out. The procedure for the removal 
of clouds from title, which bears close resemblance to one phase of declaratory judg- 
ment procedure, does not necessarily require an “actual controversy” (Kansas Act, 
section 1). The defect is hardly cured by the attempted definition of “actual con- 
troversy”’ in the Kansas Act, namely, “actual antagonistic assertion and denial of 
right.” 7 Amer. Bar Assn. J. 107 (Mar., 1921). 





THE UNIFORM ACT ON DECLARATORY JUDGMENTS 7o1 


propaganda is responsible for the general acceptance and wide- 
spread adoption of this procedural reform; its intrinsic merits in 
effecting the removal of clouds from legal relations, in simplifying 
the adjudication of contested issues, and in preventing rather than 
merely curing legal injury and the accrual of damages, have served 
to gain for it the almost spontaneous approval of Bar associations 
and legislative committees. The movement has been immeasur- 
ably aided by the fact that the reforms promised are not confined 
to the realm of theory or speculation but have had the case-hard- 
ened test of nearly fifty years of British and continental judicial 
experience. While the practice of rendering judgments on con- 
tested issues of law or fact, without further coercive relief in the 
form of money damages, injunction, etc., goes back to the Roman 
law,” its appeal to the American Bar has been based largely upon 
the fact that other countries having relatively the same industrial, 
economic, and social development as our own have found the de- 
claratory judgment increasingly useful as an instrument of pre- 
ventive and remedial justice. Wherever the procedure has been 
adopted, it has constantly grown in favor and utility. If history is 
any guide, therefore, it justifies the belief that the procedure for 
declaratory relief will soon be adopted by most of our states, and 
will be used to the same extent that it now is in England and many 
of its colonies and in several countries of continental Europe. The 
Commissioners on Uniform State Laws, doubtless anticipating the 
rapid spread of the movement, have sought to regularize it by 
the recommendation of a uniform statute. Whether the Uniform 
Act can be adopted in the various states without amendment! or 
qualification remains to be seen. 

Before commenting upon the draft of the Uniform Act, it may 
be well to note the apparent obstacle to the extension of the reform 
interposed by a recent decision of the Michigan Supreme Court 
holding unconstitutional the Michigan Act authorizing the courts 
of that state to render declaratory judgments.” The ground of 
the decision was that the rendering of declaratory judgments was 
not the exercise of “judicial power” in a constitutional sense, be- 
cause the judgment was not followed by an executory decree for 
damages, injunction, etc., and because the courts cannot be con- 





2 28 YALE L. J. 1, 10 e¢ seg. (1918). 
3 Anway v. Grand Rapids Ry., 179 N. W. (Mich.) 350 (1920). 
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stitutionally empowered to decide moot cases or render advisory 
opinions or judgments not final. Several of the leading law jour- 
nals, which have assumed the important function of examining 
critically the decisions of the courts from the standpoint of their 
adherence to law and principle, have been unanimous in condemn- 
ing the Michigan decision as devoid of foundation in law or reason." 
Indeed, while the case presented to the court was probably inap- 
propriate for a declaratory judgment, as there was no issue or dif- 
ference of opinion between the parties,” no justification was thereby 
afforded for the court’s adventure into the domain of the irrelevant, 
especially as their essay, in seeking support for an undisguised 
prejudice, involved an inexcusable confusion of ideas between the 
declaratory judgment and the advisory opinion, the moot case and 
the judgment not final. Every reviewer of the decision, as well as 
the minority opinion in the case, has pointed out the court’s funda- 
mental misconceptions in ignoring the most obvious distinctions, 
and hence in mistaking the essence of judicial power and of the 
declaratory judgment. It seems hardly likely, therefore, that the 
decision will.be followed in any other jurisdiction or that it will 
ultimately survive in Michigan itself. 

The most notable feature of the draft of the Uniform Act is its 
length. It contains fourteen sections, whereas the longest of the stat- 
utes already passed, that of Michigan, contains but six; and in several 
states, Wisconsin, New Jersey, and New York, one section has been 
deemed sufficient to confer on the courts the power to render declar- 
atory judgments. Florida’s statute covers three sections, of which the 
first grants the power, the second provides for the making of court 
rules, and the third prescribes the date of its coming into force. 

The effective part of the Uniform Act granting to the courts the 
power to make declarations is section one, which reads: 


“SECTION 1. Scope. The Courts of this State having jurisdiction 
in equity, shall have power in any suit in equity or in any independent 
or interlocutory proceeding, to declare rights and other legal relations 
on written request for such declaration, whether or not further relief is 
or could be claimed; and such declaration shall have the force of a final 
judgment or decree.” 





144 19 Micu. L. REv. 86, 30 YALE L. J. 161, 21 Cotumpia L. REv. 168, 5 MINN. L. 
Rev. 172, 6 Am. Bar Assn. J. 145 (Nov. 1920), 7 ibid. 141 (Mar., 1921). 
18 The facts of the case are presented in the comments cited in note 14. 
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This language is almost identical with section 473 of the New 
York Practice Act, which comes into effect April 1, 1921,!° and 
with the bill now pending in the Connecticut legislature and in 
the federal Congress. The differences are as follows: the Uniform 
Act confers the power on courts “having jurisdiction in equity.” 
The Wisconsin Act also provides for ‘‘equitable actions.” In New 
York and Connecticut, where one court has jurisdiction in law and 
in equity, it was unnecessary to make a distinction in forum or 
form of action. But as the Uniform Act looks to states having 
separate courts of law and equity, and inasmuch as both legal and 
equitable relief can be granted by a declaration, the restriction of 
the forum to courts “having jurisdiction in equity” would seem 
to have been induced by considerations looking to facilities in trial 
procedure, the discretionary nature of the relief making it more 
appropriate to equity jurisdiction. A special verdict on disputed 
issues of fact may be taken by the court on submission to a jury.!” 
That both legal and equitable relief may be granted is indicated by 
the fact that the request for a declaration may be made “‘in any 
suit in equity or in any independent or interlocutory proceeding.” 
The absence of the word ‘‘independent” from the New York Act 
and from the Connecticut bill has given rise to the question whether 
a hostile court might not interpret the provision that the court 
shall have power to declare rights “in any action or proceeding” 
to mean that such power exists only as incidental to actions or 
proceedings already begun and not in an independent proceeding 
especially brought to obtain a declaratory judgment. Such an 
interpretation would be distinctly contrary to the intention of the 
draftsmen, which contemplated the broadest methods of requesting 
declarations, both as incidental to actions or proceedings seek- 
ing a coercive judgment and in independent proceedings in which 
nothing but a declaration is sought. This appears more clearly from 
the clause “‘whether or not further relief is or could be claimed,” 
and from the section of the New York Practice Act which provides 
that “This Act shall be liberally construed,” !* as well as from the 





16 Supra, note 10. 
17 Section 10 of the Uniform Act. Of the six rules adopted by the New York 
Supreme Court to carry into effect section 473 of the Civil Practice Act, one 
(Rule 213) provides for the taking of the special verdict of a jury to settle questions 
of fact. 

18 The Uniform Act (§ 12) contains a similar provision. 
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terms of Rule 210 which provides that “‘in matters of procedure . 
the forms and practice prescribed in the civil practice act and rules 
for other actions” in the supreme court, shall be followed, and of 
Rule 212 which enables the court to decline a declaration in its dis- 
cretion if it believes “the parties should be left to relief by existing 
forms of actions.” (italics mine) 

The first clause of section one of the Uniform Act providing for 
equitable jurisdiction may have to be modified in states having no 
separate courts of equity.. In any event, to preclude doubt on the 
question whether suits at law may be brought for a declaration, 
the section might be amended to read: “‘in any suit at Jaw or in 
equity or in any independent or interlocutory proceeding.”’ 

The clause ‘‘to declare rights and other legal relations,” also in- 
corporated in the New York Act and in the Connecticut and federal 
bills, was induced by the fact that “rights” is a term used with 
various meanings. The effort of an English court to restrict it to 
its correct meaning, namely, a legally sustainable claim to the per- 
formance of a duty by another, nearly served to bar the suit for a 
declaration by the Guaranty Trust Company that they were not 
under a duty to repay Hannay and Company certain sums of money 
which Hannay had advanced on certain forged bills of lading. They 
really sought, therefore, not a declaration of right but of freedom 
from duty, 7. e. privilege. Only by the most technical construction 
of two clauses of Order XXV, Rule 5, did the English Court of 
Appeal, by a majority of one, decide to make the declaration re- 
quested.!® Inasmuch as it seems clear that “right” is but one of 
several jural relations which the court is empowered to declare, it 
seems preferable by exactness of language to forestall the diffi- 
culties which might arise, as they did in England, out of the use 
of the loose and broad term “rights,” although no court should 
construe this so narrowly and literally as to exclude duty, privilege, 
no-right, power, liability, immunity, disability.2® The assumption 
that the term ‘“‘and other legal relations” was intended to cover 
the declaration of such relations of status, involving complex jural 





19 Guaranty Trust Co. v. Hannay (C. A.), [1915] 2 K. B. 536, 565, 574. The case 
is more fully discussed in 28 YALE L. J. 1, 9 (1918). 

20 The Hohfeld tables of jural relations, to the clear analysis of which the declara- 
tory action is peculiarly adaptable, are described in the valuable articles of the late 
Professor Hohfeld in 23 YALE L. J. 16 (1913), and 26 ibid., 710 (1917); also in two 
notable articles by Professor Arthur L. Corbin: “Legal Analysis and Terminology,”’ 29 
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(legal) relations, as owner, wife, partner, agent, etc., is not well 
founded, although there is no reason to exclude these from the 
jurisdiction conferred by the term “legal relations.”’ 

The last clause, ‘‘such declaration shall have the force of a final 
judgment or decree,” clearly indicates its dissimilarity from the 
advisory opinion or the judgment not final. 

The subsequent sections of the Uniform Act are concerned with 
a detailed prescription of rules of construction, procedure, and 
practice. There are twelve different sections, and while the second, 
which provides for the declaration of rights ‘‘or duties” under the 
construction of written instruments, may be deemed a proper ex- 
tension, by specific description, of the more general power conferred 
in section one, most of the other sections cover rules which ordi- 
narily would be incorporated in rules of court. The elaboration of 
these rules in the Uniform Act is explained by the Chairman of the 
Committee, Judge Caton, a distinguished leader of the Virginia 
Bar, by the fact that many states, especially in the South, do not 
confer on their courts any rule-making authority. In such states, 
therefore, the rules would have to be embodied in the statute. In 
New York, six simple rules were adopted by the Supreme Court to 


give effect to the Act, and in most states giving their courts the 
power to make rules the general power embraced in section one of 
the Uniform Act, together with rules such as have been adopted in 
New York,” would probably suffice. It will be recalled that the 





ibid., 163 (1919), and “Jural Relations and their Classification,” 30 ibid., 226 (1921). 
For the sake of completeness, they may be presented here: 


Jural: right privilege § power immunity 
Opposites: no-right duty disability liability 


Jural: right privilege § power immunity 
Correlatives: duty no-right liability disability 


21 The New York rules to carry into effect § 473 of the Civil Practice Act are as 
follows (Wilson, Civil Practice Manual of the State of New York, “Rules’’): 


“TITLE 25 — DECLARATORY JUDGMENTS 

“RULE 210. PRACTICE ASSIMILATED. An action in the supreme court to obtain a 
declaratory judgment, pursuant to section four hundred and seventy-three of the civil 
practice act, in matters of procedure shall follow the forms and practice prescribed in 
the civil practice act and rules for other actions in that court. 

“RULE 211. PRAYER FOR RetiEF. The prayer for relief in the complaint shall 
specify the precise rights and [or?] other legal relations of which a declaration 
is requested and whether further or consequential relief is or could be claimed. If 
berwig relief be claimed in the action, the nature and extent of such relief shall be 
stated. 

“RULE 212. JURISDICTION DiscRETIONARY. If, in the opinion of the court, the 
parties should be left to relief by existing forms of actions, or for other reasons, it may 
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present declaratory judgment procedure was adopted in England 
in 1883 and 1893 by Rules of Court alone. 

Section 2 of the Uniform Act reads: 

““SECTION 2. Construction. Any person interested under a deed, will, 
contract, or other written instrument, or whose rights are affected by a 
statute, municipal ordinance or franchise, may have determined any 
question of construction or validity arising under the instrument, statute, 
ordinance or franchise, and a declaration of rights or duties thereunder.” 

It will be observed that this section is derived from Order LIV, A, 
of the English Rules of 1893 and resembles the New Jersey and 
Florida Acts. With the addition of the words ‘‘municipal ordi- 
nance or franchise’’ it follows closely the proposed model Rules of 
Civil Procedure published by the American Judicature Society.” 
The Michigan Act, very practically, incorporates in its first section 
the provisions of sections one and two of the Uniform Act. 

The purpose of section two, of course, is to enable parties to 
obtain a judicial construction of any written instrument. While 
some of our states provide for the construction of wills, very few 
go beyond. No power of the courts in England has been more 
valuable to business men, especially during the war, than the power 
to determine the rights or other legal relations of parties under 
contracts. Section one authorizes the declaration of rights and 
other legal relations under verbal contracts. 

Section two enables the constitutionality of a statute or munici- 
pal ordinance to be drawn in question by a declaratory action. 
Section five provides for notice to the Attorney General or cor- 
poration counsel; and in any event, the relief being discretionary, 
and open to denial in the absence of the necessary parties interested 
or of sufficient argument, there is no more danger than now of snap 





decline to pronounce a declaratory judgment, stating the grounds on which its dis- 
cretion is so exercised. 

“RULE 213. VERDICTS OF JuRY ON Facts. In order to settle questions of fact 
necessary to be determined before judgment can be rendered, the court may direct 
their submission to a jury. Such verdict may be taken by the court before which the 
action is pending for trial or hearing. The provisions of sections four hundred and 
ace and four hundred and thirty of the civil practice act apply to a verdict so 
rendered. 

“RULE 214. Costs. Costs in such an action shall be discretionary and may be 
granted to or against any party to the action. 

“RULE 215. APPEALS. Appeals may be taken in such actions as in other causes.”’ 


2 BuLteTIN XIV. Rules of Civil Procedure, supplementary to the State-wide 
Judicature Act (BULLETIN VII-A) of the American Judicature Society, 1919. Article 
14, Declaratory Relief, § 2, p. 55. 
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judgments being rendered on questions of constitutionality. Pos- 
sibly the word “franchise,” when the franchise is not embodied in 
a statute or ordinance, should more properly be inserted after the 
word ‘‘contract” in line 2, as merely one type of written instrument. 

The last clause, “declaration of rights or duties thereunder,” 
might be improved by the omission of the words “or duties.” 
Either this phrase should be replaced by the clause in section one, 
‘other legal relations,” which seems preferable, or else it should 
be omitted altogether. In the latter event, the term “rights” 
would probably receive the broad construction embracing all jural 
relations; whereas if the term ‘duties’ were included, it might 
narrow “‘rights”’ to its proper technical use, and thus exclude from 
the declaration powers, privileges, immunities, etc. Uniformity in 
the Act would be better served by maintaining throughout the 
form “rights” and /or “‘other legal relations.””’ The Wisconsin Act, 
the California bill, the Massachusetts draft of the Judicature Com- 
mission, and the draft of the American Judicature Society are open 
to the same criticism. 

Section 3 of the Uniform Act reads: 

“A contract may be construed before there has been a breach 
thereof.” This follows section 3 of the proposed Rules of the Amer- 
ican Judicature Society, which in turn was influenced by the On- 
tario Rule 605. The insertion of this rule of jurisdiction brings 
up the question of policy of seeking by statute to limit or define 
the broad jurisdiction conferred in sections one and two. The 
practice of construing contracts before breach is one of the most 
useful functions of the English-declaratory judgment procedure,” 
and any court acting under the powers conferred by sections one 
and two could hardly, in view of the origin and history of those 
sections, decline to construe a contract before breach. If the gen- 
eral powers of sections one and two are limited by the outline in 
later sections of specific fields of jurisdiction, there is danger that 
the functions of the court will be restricted to the specific types of 
cases provided for and that the growth of this remedial procedure 
will be hampered rather than aided. It was this consideration 
which persuaded the Supreme Court of New York not to limit the 
broad powers conferred in the Act by confining the jurisdiction to 
specific subjects, but to permit the procedure to grow empirically. 





% See the cases discussed in 28 YALE L. J., 131 et seg. (1918). 
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With forty years of English experience to guide the court, and 
jurisdiction being discretionary, it seemed preferable to permit the 
process of judicial inclusion and exclusion to dictate the scope of 
the remedy. Section 12 of the Uniform Act seeks by express pro- 
vision to avoid the danger of a limited construction of the general 
powers conferred in section one by reason of an enumeration of 
specific powers in other sections. 

The provision of the New York Rule 212, by which the court, 
when declining in its discretion to make a declaration requested, 
must state ‘‘the grounds on which its discretion is so exercised,” 
enables an appellate court to determine whether the discretion was 
properly exercised according to rule; and here the English pre- 
cedents are certain to prove a valuable guide. 

Section 4 of the Uniform Act reads as follows: 


“Executor, etc. Any person interested as or through an executor, 
administrator, trustee, guardian or other fiduciary, creditor, devisee, 
legatee, heir, next of kin, or cestui que trust, in the administration of a 
trust or of the estate of a decedent, an infant, lunatic, or insolvent, may 
have a declaration of rights or duties in respect thereto. 

“(a) To ascertain any class of creditors, devisees, legatees, heirs, next 
of kin or others; or 

“(b) To direct the executors, administrators, or trustees, to do or 
abstain from doing any particular act in their fiduciary capacity; or 

“(c) To determine any question arising in the administration of the 
estate or trust, including questions of construction of wills and other 
writings or instruments.” 


With the exception of the final words, ‘‘of wills and other writ- 
ings or instruments,” this section is taken verbatim from the pro- 
posed Rules of the American Judicature Society. It has its source 
in the English Order 55, rule 3, which it amends and abridges. 
The power embraced in this section is now generally exercised by 
courts of equity and in several states is expressly conferred. It 
enables those occupying fiduciary relationships to obtain judicial 
guidance and protection in the performance of their duties and the 
exercise of their privileges and powers. Whether it was necessary 
to add the phrase “‘of wills and other writings or instruments” at 
the end of the section, seems questionable in view of the provisions 
of section 2. The section also includes the clause ‘‘rights or duties,” 
which has been criticized in the discussion of section 2. 
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Section 5 of the Uniform Act reads as follows: 


“ Parties. When declaratory relief is sought, all persons shall be made 
parties who have or claim any interest which would be affected by the 
declaration, and no declaration shall prejudice the rights of persons not 
parties to the proceeding. In any proceeding which involves the validity 
of a statute, the Attorney-General of the state shall, before judgment is 
entered, be notified by the party attacking the statute, and shall be 
entitled to be heard upon such question. In any proceeding which 
involves the validity of a municipal ordinance, the law officer of the mu- 
nicipality shall be notified by the party attacking the ordinance or fran- 
chise, and shall be entitled to be heard upon such question. And if the 
ordinance or franchise is alleged to be unconstitutional, the Attorney- 
General of the state shall also be notified and be entitled to be heard.” 


This section is derived from sections 6, 7, and 8 of the draft of 
the American Judicature Society. The fact that the joinder of all 
parties ‘“‘who have or claim any interest which would be affected”’ is 
made mandatory, may greatly hamper the extension of the relief. It 
would seem advisable to leave such joinder to the discretion of the 
court, as is usual in equity cases. The New York Supreme Court 
has adopted a much better rule, it would seem, by the broad pro- 
vision that “in matters of procedure . . . the forms and practice 
prescribed in the civil practice act and rules for other actions” 
shall be followed. Relief being always discretionary, the English 
courts have felt free to decline the declaration where necessary 
parties affected were not joined or heard. That persons not 
parties to the proceeding shall not be prejudiced thereby hardly 
requires express mention. Inasmuch as declaratory relief has re- 
ceived a wide extension in England without any such rule as is 
embodied in the first sentence of section 5, a rule which might be 
construed by a hostile court to limit the relief, it might have been 
well to leave such requirement to the ordinary principles of due 
process of law and to the discretion of courts exercising equitable 
jurisdiction. 

Cases involving the constitutionality of statutes or ordinances 
are not chosen even now with any view to the presentation of a 
fair case testing the statute, but may embody operative facts of 
a most unusual kind. Yet upon the haphazard nature of the first 





* Bright v. Tyndall, 4 Ch. D. 189 (1876); Curtis ». Sheffield (C. A.), 21 Ch. D. 1, 3 
(1882). 
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case presented the constitutionality of legislation will often be 
determined. There is, therefore, no reason why the declaratory 
procedure — an issue with contesting parties appearing — should 
not be used as freely to determine the validity or constitutionality 
of legislative enactments. The Uniform Act prescribes the neces- 
sity for notice to the law officers of the municipality or state, and 
opportunity to be heard before such statute or ordinance is held 
invalid or unconstitutional. Such necessity would, in states not 
adopting the Uniform Act, and depending on court rules or the 
general principles of due process of law, probably be enforced in 
the exercise of the court’s discretion. There is no harm in making 
the requirement express and specific. 

Section 6 of the Uniform Act reads: 


“Discretionary. The Court may refuse to exercise the power to de- 
clare rights or other legal relations in any proceeding where a decision 
under it would not terminate the uncertainty or controversy which gave 
rise to the proceeding, or in any proceeding where the declaration or con- 
struction is not necessary, and proper, at the time under all the circum- 
stances.” 


This section is derived from section 4 of the draft of the American 


Judicature Society, which in turn was guided by Order LIV, A, rule 4 
of the English Supreme Court. That Order, however, applies only 
to the construction of written instruments, whereas section 6 covers 
all declarations of ‘rights or other legal relations in any proceed- 


>? 


ing.” For that reason it seems unnecessary to add the words “or 
construction”’ near the end of the section. In New York, Rule 212 
expresses the discretionary power of the court more broadly by 
providing that “if, in the opinion of the court, the parties should 
be left to relief by existing forms of actions, or for other reasons, 
it may decline to pronounce a declaratory judgment, stating the 
grounds on which its discretion is so exercised.”” The requirement 
for stating grounds preserves the power of appellate courts to re- 
view the exercise of the court’s discretion and to reverse its action 
if not properly exercised under the circumstances; for, as is appar- 
ent from the English practice, the discretion is not arbitrary, but is 
limited pretty strictly by rule derived from precedents. 

While the making of declarations has always been subject to the 
court’s conceptions, enlightened by a liberal social and judicial 
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consciousness, of the utility of the declaration in a particular case, 
it was not until the case of Austen v. Collins * that an expression 
of the court’s attitude was announced; the dictum then uttered 
was much narrower in its statement of the practice than both the 
earlier and the later cases justify. Chitty, J., in that case said: 

“The rule leaves it to the discretion of the court to pronounce a de- 
claratory judgment when necessary; but it is a power which must be 
exercised with great care and jealousy.” 

It is this formula, with some of the precedents under it, that 
section 6 of the Uniform Act seeks to codify. The formula has 
traveled to the ends of the world, to Australia, to India, to British 
Columbia, to Ontario, and to the state of Connecticut; * like most 
formulas, affording an opportunity for evading analysis and reason- 
ing, it has enabled courts to refuse a declaratory judgment when 
they could not justify their action on some better ground. But 
the cases show that the discretion is far from arbitrary, and has 
been in practice hardened into rule. The declaration has been de- 
clined where it will not serve a practical purpose,”” where the court 
is without jurisdiction,?® or where the law has provided a more 
appropriate remedy.?® But where the declaratory action or a 
regular action is optional, the English courts practically always 
give the plaintiff his choice. The attitude has changed from one 
of pronounced conservatism in the rendering of a declaratory judg- 
ment to one of enlightened recognition of its value; and if the cases 
of the last few years are any criterion, obstacles to its issue are now 
avoided rather than sought. The judicial discretion in making 
declarations hardly constitutes any greater limitation on the ren- 
dering of declaratory judgments than that involved in the exercise 
of any other of the well-defined fields of equitable jurisdiction. 

Section 7 of the Uniform Act provides: 


“Relief, Affirmative or Negative. When declaratory relief is sought, 
the declaration may be either affirmative or negative in form and effect.” 





25 54 L. T. 903, 905 (1886). 

26 Ackerman v. Union & New Haven Trust Co., 91 Conn. 500, 507, 100 Atl. 22 
(1917). 

27 Bourgon v. Township of Cumberland, 22 Ont. L. Rep. 256 (1910); Lewis v. Green, 
[1905] 2 Ch. 340. See 28 YALE L. J., 109, 111 (1918). 

8 British South Africa Co. v. Companhia de Mocambique (H. L.), [1893] A. C. 602. 

29 N. E. Marine Engineering Co. v. Leeds Forge Co., [1906] 1 Ch. 324. See cases 
discussed in 28 Yate L. J. 114 (1918). 
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This section was primarily designed to authorize a negative form 
of the request for a declaration, e. g., that the plaintiff is under “no 
duty” to repay money to the defendant; *° that the defendant has 
“‘no power” to compel the plaintiff to furnish certain information; *! 
that the plaintiffs were under ‘‘no liability” to submit to the de- 
fendant’s exactions.** These jural relations expressed in negative 
form have, of course, their affirmative equivalents, e. g., ‘““no duty” 
= privilege, ‘no power” = disability, “no liability” = immu- 
nity. For that reason, it may be deemed unnecessary to include 
the section. But some of the continental codes of procedure make 
special provision for the declaration in negative form, and it has 
thus found its way into the literature and legal thought on the 
subject; it may, therefore, be regarded as unobjectionable. 

Section 8 of the Uniform Act provides: 


“Procedure. Declaratory relief may be obtained by means of the 
ordinary process and proceedings in equity, or by means of a request or 
petition in equity, as the nature of the case may require, and where a 
declaration of rights or other legal relations is the only relief asked, the 
case may be noticed for early hearing as in the case of a motion.” 


This section is derived from section 2 of the Michigan Act, except 


that it omits the provision for proceedings at law contained in that 
Act. The procedure under the Uniform Act is therefore confined 
to the equity side of the court, regardless of the nature of the relief 
sought, legal or equitable. In New York, the declaratory judg- 
ment procedure has merely been assimilated to the forms and prac- 
tice in other actions (rule 210); the prayer for relief, however, must 


“specify the precise rights and [or ?] other legal relations of which a 
declaration is requested and whether further relief is or could be claimed. 
If further relief be claimed in the action, the nature and extent of such 
relief shall be stated.” 


It is not apparent why the plaintiff should be compelled to state 
that further relief “‘could be claimed.”’ If further relief is claimed, 
e. g., an injunction, he should of course request it, and it is desirable 
that he should be privileged to request it in conjunction with the 
declaration; the court should then in its discretion make the dec- 





80 Guaranty Trust Co. ». Hannay, supra, note 19. 
1 Dyson v. Attorney-General (C. A.), [1912] 1 Ch. 158. 
© China Mutual Steam Navigation Co., Ltd. ». MacLay, [1918] 1 K. B. 33. 





THE UNIFORM ACT ON DECLARATORY JUDGMENTS 713 


laration even if, for technical reasons, it deems it improper to grant 
the coercive relief sought, e. g., injunction. By determining the 
legal relations of the parties, injunction or other coercive relief 
may indeed become unnecessary, for each party will have had an 
authoritative judicial decision of his legal position in the premises. 
The combination of the request for a declaration with a prayer for 
further relief in one petition has proved valuable in England. 

The New York rules have not embodied the provision for “early 
hearing as in the case of a motion.”’ This would doubtless have 
increased greatly the popularity of this form of recourse. 

Section 9 of the Uniform Act provides: 


“Executory Relief. Where further relief based upon a declaration of 
rights or other legal relations shall become necessary or proper after 
such declaration has been made, application may be made on request 
or by petition to the Court having jurisdiction to grant such relief for 
an order directed to any party or parties whose rights or other legal 
relations have been determined by such declaration, to show cause why 
such further relief should not be granted forthwith upon such reasonable 
notice as shall be prescribed by the Court in its order.” 


This section is likewise derived from the Michigan Act, and is 
designed to provide for the case of a recalcitrant party who refuses 
to conform his conduct to the declaration pronounced by the court. 
If further coercive relief, therefore, becomes necessary, this section 
is designed to afford it, on an order to show cause. The declara- 
tory judgment, of course, is res judicata as to the substantive legal 
relations involved. 

The New York rules fail to provide for any ancillary executory 
relief after the declaratory judgment has been rendered. Perhaps 
the necessity for stating such relief as might be but is not claimed, 
is covered by the requirement of stating such “further or conse- 
quential relief” as “‘could be claimed.” Whether this is so or not, 
it may well be that by seeking and obtaining a declaratory judg- 
ment, the plaintiff is barred from requesting further executory re- 
lief if only one cause of action is involved. This thought is aroused 
by the case of Hahl v. Sugo,* where, under the code of civil pro- 
cedure, a legal action brought for the recovery of a strip of specific 
land was held to bar a subsequent action in the nature of a suit in 





% 169 N. Y. 109, 62 N. E. 135 (1901). 
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equity to compel the unsuccessful defendant to remove an en- 
croaching wall from the land; the decision was based upon the 
ground that the plaintiff should have sought all his relief, legal and 
equitable, in one action, there having been but one wrong, and that 
the first judgment operated as a bar to the second. Unless the 
New York practice avoids this same conclusion with respect to a 
declaratory judgment, thereby barring further executory relief, 
the new procedure will be considerably limited in its benefit to the 
community; for it is very important to a declaratory plaintiff to 
know that he has available a means of enforcing a declaratory 
judgment in his favor. The obviousness of this conclusion will, it 
is hoped, persuade the New York courts, by interpretation or 
special rule, to provide for carrying into effect a declaratory judg- 
r -nt, when necessary, on an order to show cause. 

In the bill for declaratory judgments recommended to the Cali- 
fornia legislature by the California Bar Association, a special section 
provides: 


“Section 1062 a. Cumulative. The remedies provided by this chapter 
are cumulative and shall not be construed as restricting any other rem- 
edy provided by law; and no judgment under this chapter shall preclude 
any party from obtaining additional relief based upon the same facts.” 


Section 10 of the Uniform Act provides: 


“Trial by Jury. In any suit or proceeding under this act in which 
an issue of fact is involved, and a trial by jury of such issue is required 
by the constitution or the laws of this state, such issue may be sub- 
mitted to a jury in the form of interrogatories, with such instructions by 
the Court as may be proper, whether a general verdict be rendered or 
required or not, and such interrogatories and answers shall constitute a 
part of the record of the case.” 


This section is derived from section 4 of the Michigan Act, except 
that it leaves the necessity for the submission of issues of fact to a 
jury subject to the constitutional requirement in each state. The 
Michigan, the New York, and the Uniform Acts do not make such 
submission obligatory, but leave it to the court to determine when 
the issue of fact, if triable by jury, must be submitted constitu- 
tionally. The equitable nature of the relief would tend to dimin- 
ish the number of submissions to a jury, but the requirements of 
constitutionality doubtless demand that the courts shall have 
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power to honor requests for jury trial on issues of fact. The sub- 
mission in the form of interrogatories will tend to narrow the issues 
and hasten the findings of the jury. 

Section 11 of the Uniform Act provides: 


“Costs. Unless the parties shall agree by stipulation, as to the allow- 
ance thereof, costs in proceedings authorized by this act, shall be allowed 
in accordance with the rules of practice, followed in proceedings in equity, 
wherever applicable, and when not applicable costs or such part thereof 
as to the court may seem just, in view of the particular circumstances 
of the case, may be awarded to either party, or apportioned between 
them.” 


This section is likewise derived from the Michigan Act (section 5), 
but embodies a general rule which would have to be adapted to 
the practice in the individual states. In effect, it leaves the allow- 
ance of costs to the established practice in each state or to the dis- 
cretion of the courts. In New York, Rule 214 provides that costs 
“shall be discretionary and may be granted to or against any party 
to the action.” 

Section 12 of the Uniform Act provides: 


“Act Remedial, etc. The enumeration of specific powers of the Courts 
under this act shall not be held or construed to limit or restrict in any 
manner the general powers conferred upon the Courts by the first section 
of this act. This act is declared to be remedial, and is to be liberally 
construed and liberally administered with the view of making the Courts 
more serviceable to the people.” 


This section was designed to avoid the inference deducible by a 
customary rule of construction that the enumeration of specific 
powers limited the scope of the general powers conferred on the 
courts by the first section of the Act. These specific powers are 
designed merely to furnish a guide to the courts; they constitute 
merely codifications of the judicial precedents or rules of court 
established in England, where the declaratory judgment has had a 
long and increasingly successful career. 

The last sentence of the Act is taken almost literally from sec- 
tion 6 of the Michigan Act, and is designed to show the legislative 
intent that the Act is remedial and is therefore to be liberally con- 
strued and administered. Aside from their other grievous errors, 
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the majority of the Michigan Supreme Court in the Anway case * 
failed entirely to notice or give effect to this section. The New 
York Practice Act provides that the entire Act “‘shall be liberally 
construed.” 

The last section of the Uniform Act, except that relating to the 
time when the Act is to come into force, provides: 


“Words Construed. The word person wherever used in this act, shall 
be construed and held to include and mean any person, partnership, 
joint stock company, incorporated association, or society, or municipal 
or other corporation of any character whatsoever.” 


This section is designed to insure a liberal construction to the 
word “‘person”’ used in sections 2, 4, and 5 of the Act. It is not 
found in any other Act or draft. 

It will be evident that the Uniform Act affords a model or draft 
statute which is capable of adaptation to the procedure already 
existing in the various states. Those states conferring on their 
courts a liberal rule-making authority may confine their statutes to 
section one or at most to sections one and two and incorporate the 
remainder of the sections of the Uniform Act in rules of court. 
States whose courts do not possess such power can adopt the whole 
Act, with but slight modifications to fit local conditions, as a statute 
amending their practice acts or codes of procedure or otherwise. 

British and continental practice has demonstrated that the 
courts have not exhausted their usefulness by the employment of 
their curative functions, but that there remains a large field for the 
application of their preventive functions which in this country 
has barely been touched. Under the procedure authorizing declara- 
tory judgments, with its simplicity, its capacity to serve important 
ends of corrective justice without legal hostilities, its utility in 
deciding many questions which cannot now be brought to judicial 
cognizance, and its efficacy in removing uncertainty from legal 
relations before it has ripened into a bitter litigation, the American 
public may look forward to a more amicable and simple method of 
adjusting many conflicts of interest and to an enlarged social service 
from its courts. 


Edwin M. Borchard. 


Yate Law ScsHoot. 





% Supra, note 13. 
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SEISIN AND DISSEISIN (Concluded) 


V 
CHATTELS 


T would have been strange if the importance of seisin in the 
transfer and devolution of land had not been reflected in the law 
of chattels. Pollock and Maitland think it fairly certain that in 
the time of Bracton the ownership of a chattel could not be trans- 
ferred from one person to another, either by way of gift or by way 
of sale, without a manual delivery.** No such elaborate titles had 
to be proved as in the case of land, but it was a common form to 
allege that one had been possessed of the chattels as of his own 
goods and had then bailed or lost them.*® ‘An executor counting 
on his title regularly stated that the testator died seised.” *° Again, 
marriage was an absolute gift to the husband of all chattels per- 
sonal in possession which the wife held in her own right.*# 

On the other hand, the elaborate system of assizes and writs of 
entry by which the royal courts had wrested jurisdiction from the 
courts of the lords * was based on seisin of freehold alone, and 
seisin of freehold was applicable only to land as was the whole law 
of estates. And while land could not be transferred by will, there 
was no such restriction in the case of chattels. In truth the ac- 
quisitiveness of the king’s courts and the exigencies of the feudal 
tenure gave seisin of freehold a unique position in the law of land 
entirely beyond anything attained by seisin in the law of chattels. 
Otherwise it would not have taken a great historian like Mait- 





3388 2 PoLLOCK AND MAITLAND, 180. 

89 The classic count in trover is the most familiar instance of this and seems to 
have been based on a similar count in detinue sur trover. See CoKE’s ENTRIES, 169b, 
and Ames, 3 SELECT Essays, 417, 440. Such an allegation was not frequent in det- 
inue on a bailment (see Whitehead »v. Harrison, 6 Q. B. 423 (1844)), but in Y. B. 
6 Hen. VII, 7-4, in an action of trespass, the defendant pleaded that one J.S. had been 
possessed of the chattels as of his own goods and had bailed them to the plaintiff. 

340 Ames, 3 SELECT EsSAyYs, 541, 557, and see Maitland, 1 L. Quart. REV. 329. 

41 Co. Lrr. 351b. 

2 + POLLOCK AND MarrTLAND, History oF ENGLIisH Law, 2 ed., 146, 172; 2 Id., 
65, 77; Maitland, 4 L. Quart. REV. 27. 
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land to discover that there had been such a thing as seisin of 
chattels. 

One element, and an important one, the law of chattels owed to 
these new remedies as to land, and that was the notion of an action 
of damages which seems to have originated with the assize of 
novel disseisin.** Otherwise their influence on detinue, trespass, 
and replevin, the three actions as to chattels, seems to have been 
slight. Detinue was of the type of the old proprietary writ of 
right;*“ the writ of trespass said nothing as to seisin or possession, 
and trespass de bonis was associated with the appeal of robbery 
rather than with the assize,*“ while the rule in replevin that the 
plaintiff did not have to reply to the avowry if the defendant were 
still seised of the chattels seems to have antedated the assize. It 
was because of the shortcomings of the assize that trespass grad- 
ually developed into a distinctly possessory action itself,*#” until 
finally, as we have seen,** trespass-possession supplanted assize- 
possession altogether.**® 

There could of course be no ‘tortious freehold’ in the case of 
chattels, but right could be separated from the property just as 
right could be separated from the land, and to a slight extent this 
notion prevailed. As in the case of land such separation did not 
follow from a lease, so in the case of chattels it did not result from a 
bailment,®° nor where goods were taken by way of distress.*! The 
two examples of it that we have are cases of theft and trespass.*” 
The difficulty in its application to chattels was that there was no 
such convenient term as freehold to indicate the possession of the 
wrongdoer. When property was used in this sense it was used to 
indicate the tangible thing and the rights arising from the hostile 
possession thereof in contrast with the right of property from which 
the property itself had become separated. But this use of ‘prop- 





343 2 POLLOCK AND MAITLAND, 522-525. 

344 2 POLLOCK AND MAITLAND, 173, 177, 206. 

45 See 29 Harv. L. REV., 388, 392, 507. 

8 Maitland, 1 L. Quart. REV., 327; 2 PoLLOCK AND MAITLAND, 47; 29 HARV. 
. REV 301. 

347 34 Harv. L. REV. 595. 

348 34 Harv. L. REV. 600. 

49 The phrases are Maitland’s. See 3 Setect Essays, 591, 606. 

350 2 POLLOCK AND MAITLAND, 176; 29 Harv. L. REV. sor. 

351 29 Harv. L. REV. 393. 
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SEISIN AND DISSEISIN 719 


erty’ to indicate posssessory right as distinct from proprietary 
right seems never to have become quite natural.** When the de- 
fendant in a replevin proceeding claimed the ‘property’ in the 
goods he was making a claim of right of property or ownership, and 
that this was the generally accepted meaning of property, even in 
the time of Edward III, is evident from the anxiety the lawyers 
showed that the juries would not understand that the tortfeasor 
had ‘property’ at all.** Such use was technical and no doubt 
influenced by the rigid prohibition of self-help in the time of Ed- 
ward I which extended to chattels as well as to land. 

That the use of ‘property’ as analogous to ‘tortious freehold’ 
ever had much positive influence in the law is doubtful.** It may 
have had some influence in restricting the use of trespass and re- 
plevin against one who held subsequent to the first converter,*? 
but if so it only cleared the way for conversion in such cases. It 
was not long applied to theft, for the appeal of larceny lay against 
the second thief,** and except for Brian, C. J., the judges of the 
1400’s saw in it nothing more than that trespass was an action for 
damages and that by the proceedings in trespass the property in 
the chattel might be lost.**® 

In the 1400’s, chattels came to be transferable by deed without 


delivery,*° and also it would appear by sale.** Sixty years and 
more, therefore, before the Statute of Uses destroyed the dominance 
of the feoffment in the transfer of land, the necessity for a delivery 
in the transfer of a chattel had been obviated without statutory 





%3 T, Cyprian Williams (11 L. Quart. REv. 224-226) argues that “property, in the 
strict sense of the word, cannot exist apart from the possession of corporeal things.” 
But he admits that ‘property’ was used more extensively to include the right of one 
“from whom goods had been wrongfully taken” as early as the 1400’s. See also his 
note (5), p. 234. 

354 29 Harv. L. REV. 374, 375. %5 Jd., 374. 

%6 That it had a very pernicious influence in entailing upon us a confused vocabu- 
lary, see 2 P OLLOCK AND MAITLAND, 168. 

%7 But see 29 HARV. L. REV. 382. 

358 Td., 380. 9 Id., 385. 

360 'Y. B. 7 Ep. IV. 20-21; 2 PoLLock AND MAITLAND, 181; Cochrane v. Moore, 
L. R. 25 Q. B. D. 57, 67 (1890). 

%1 BLACKBURN, SALE, 283 e¢ seg.; Y. B. 17 Ep. IV, 1-2. Sergeant Manning’s as- 
sertion that the transfer of title by sale without delivery is a comparatively modern 
rule (2 Man. & Ry. 567) would seem to have been successfully refuted by Lord Black- 
burn. But see Maitland, 3 Setect Essays, 595, 610 n., and Cochrane v. Moore, supra, 
Pp. 71. 
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aid. The diversity between land and chattels as to the need of an 
entry to base an action or effect a transfer soon appeared in the 
cases, *® 

| That the one who had bailed his own goods could transfer them 
to a stranger seems to have been accepted as a matter of course 
during the 1400’s.%* The doubt lay as to whether he could make 
an oral gift of them to the trespasser after the latter had taken 
them from the bailee. Littleton, as counsel, made the point that 
in such a case the gift was void,* and Brian, as chief justice, later 
argued to the same effect. The numerical weight of judicial 
authority at least was that such a right was transferable*® All 
seemed to agree to the notion so prevalent in the later law that 
‘property’ was something inherently transferable, but Brian stub- 
bornly adhered to the distinction between property and right of 
property and argued that they were not the same thing. Occa- 
sional statements are to be found since Brian of the non-transfera- 
bility of a chattel taken by a trespasser,**’ but they are in the main 





$2 Y. B. 14 HEN. VIII, 23b; Bro. Asr., Chose in Action, pl. 14; 29 Harv. L. 
REV. 515. 

93 See Y. B. 11 HEN. IV, 23-46; Y. B. 2 Ep. IV, 16-18; Y. B. 6 Hen. VII 7,-4. 
Mr. Cyprian Williams (11 L. Quart. REV. 223, 227, n. 5) suggests that the right to 
transfer did not exist where the bailment deprived the bailor of the right to immediate 
possession, but in the first of the above cases the bailment was for a year. Hankford, 
C. J., was very emphatic that even in such a case it was the bailor who had the prop- 
erty and not the bailee. 

%4 YB. 2 Ep. IV, 16-8. 

365 Y. B. 6 Hen. VII, 7-4; Y. B. 10 HEN. VII, 27-13. In each of these cases, Keble, 
as counsel, argued that the gift to the trespasser would be good, —first, because a gift 
to a stranger would be good; second, as a release by parole. In the first case Vavisor, J., 
agreed as to the first point but denied that a release might be by parole even in the 
case of chattels. Brian, C. J., denied both propositions, but to support his case had to 
make the following inadmissible contentions: First, that although the bailment or 
trover in detinue was no longer traversable, 'detinue was not available where there 
had been a trespass; second, that in replevin,, property in the plaintiff at the time of 
action brought was not sufficient and that heimust have had property at the time of 
the taking; third, that if goods had been taken from one, the goods would not be for- 
feited on his attainder; fourth, that there would be no escheat if the disseisee died with- 
out heir; fifth, that if the lord had no writ of escheat, he could have no entry. As to 
the exact point in both cases, that of a gift or’sale to the trespasser, the law was defi- 
nitely settled contrary to Brian’s opinion. See PERKINS, PRoFrTaABLE Book, § 92; 
SHEPPARD, LAW oF ComMON ASSURANCES, 12. As to the gift or sale to a stranger, 
Brian did not speak with his wanted assurance. In the second case, he said: “It 
seems to me that the gift made to a stranger is void.” 

%6 Danby, C. J., Needham, J., and Vavisor, J., as against Brian, C. J. 

7 Dictum by Manwood, C. B., in Russel». Prat, 4 Leon. 44, 46. SHEPPARD, TOUCH- 
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reflections of the rule that had become crystallized under the Pre- 
tended Title Act that rights of entry were not alienable. The one 
from whom chattels had been taken had ‘property,’** and prop- 
erty was inherently transferable, but their transfer might yet be 
invalid because of maintenance. 

Not much of a case could have been made for the subsequent 
importance of Brian’s ‘right of property’ in the law had it not 
been for the assumption running all through The Disseisin of 
Chattels that his ‘right of property’ and the chose in action of 
the later law * were the same thing, or rather that ‘right of prop- 
erty’ as used by Brian was one kind of chose in action. Ames 
would also have included the right of the reversioner, of the re- 
mainderman, and of the bailor in the list.*7° On the other hand, in 
Warren’s long list of those things which on good authority have 
been deemed to be choses in action,?”! he mentions none of these.*” 
And of the use of the term ‘chose in action’ to indicate either the right 
to a chattel in the hostile possession of another or the chattel itself 
there is very little, if any, evidence in any of the English authorities. 
Warren mentions the right of action for trespass for goods taken 
away as a chose in action,?” and there are many instances of this,“ 
but to identify the right to an action for goods taken away with 


Brian’s ‘right of property’ would seem to be a pure assump- 
tion. It ignores the right of recaption and is directly opposed to 
Littleton.®” 





STONE, 6 ed., 240, 241; Ames, 3 SELECT Essays, 541, 556. See also JAcos, Law Dict., 
tit. Chose. , 

%8 The law is so stated in the passage which Ames quotes trom SHEPPARD’s TOUCH- 
STONE, but the statement is explained away by Preston, from whom Ames derived his 
doctrine of disseisin. 

39 Two instances of the use of the term chose in action are to be found in the 
Year Books, 9 HEN. VI, 64-17, and 37 HEN. VI, 13-3, cited by Sweet, 10 L. QuART. 
REV. 304, but it owed its currency in the later law to its use by Brooke in his 
ABRIDGMENT as a part of the title-head ‘Chose en Action & Chose en Suspence.’ 
See Sweet, id. 

370 3 SELECT EsSAYs, 541, 581. 371 WARREN, CHOSES IN ACTION, 19-26. 

372 On page 25 he mentions “the reversionary interest under a will or settlement” 
but his citations show that he is not referring to the common-law reversion. 

373 Thid., 20. 

374 See the definitions of chose in action in TERMES DE LA LEy and in BLoUNT’s, 
CowELL’s and Jacos’s Law DIcTIONARIES. 

3% Section 497. Ames complains that here Littleton’s view savors of scholasticism 
(3 SeLect Essays, 572), but to the writer this criticism would appear to apply rather 
to Ames’ own view. 
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Chose in action was broader than right of action, for it included 
things lying only in action, such as a debt not yet due and a right 
to land after the right of entry was gone.* Sometimes, it is true, 
chose in action was used to indicate any unassignable right *”” and 
in this sense the right of entry was sometimes referred to as a chose 
in action,*”* but in such a case the right was not unassignable be- 
cause it was a chose in action but was a chose in action because it 
was unassignable. Its unassignability might be due to the privity 
or personal relationship between the parties to the obligation, as in 
the case of the chose in action proper,*”® or have been influénced by 
the Pretended Title Act, as in the case of the right of entry,*®° and 
in either case bear witness of a time when things were transferable 
and rights were not.**! But the use of chose in action in this broad 
sense of the word neither went very deep nor lasted very long.** 
The chose in action ** and the right of entry ** both date from the 
late Middle Ages, and except for the fact that they were both un- 
assignable their histories were quite distinct.>*® 

Blackstone’s Commentaries gave currency to another use of the 
term ‘chose in action,’ — to indicate one class of personal property.*®° 
In contrast with the chose in action was the chose in posses- 
sion.*87 This classification has been judicially determined to be 
exhaustive.*8* Here ‘property’ has gone far beyond the meaning 
given it by Brian’s opponents so as to include a vast number of 





36 T, Cyprian Williams, to L. Quart. REV. 143, 11 L. QuaRT. REV. 223, 228-230, 
especially note 2, page 230; Charles Sweet, 10 L. QuarRT. REV. 303, 304. 

377 Sweet, 10 L. QuART. REV. 303, 307. 

378 Williams, 11 L. Quart. REV. 223, 232, note 2. 

379 Pottock, Contracts (Wald and Williston’s ed.), Appendix, Note F. 

380 34 Harv. L. REv 615. 

381 Infra, p. 724. 

88 This is shown by the fact that the chose in action survived its non-assignability. 
The application of the term to rights in land ceased to have vogue in the 1700’s. See 
Sweet, 10 L. Quart. REV. 303, 308. 

383 Supra, n. 369. 

384 Supra. 

88 The difference in their histories is brought out by Sweet in his contrast between 
choses in action real and choses in action personal. 1o L. Quart. REV. 303, 308-311. 

* Bk. II, pp. 389, 396. 

887 Blackstone himself does not seem to use the term ‘chose in possession,’ but it 
has been used extensively since his time in contrast with ‘chose in action.’ 

388 See the opinion of Fry, L. J., in the Court of Appeals in Colonial Bank v. Whin- 
ney, L. R. 30 Ch. D. 261, 285 (1885), approved in the House of Lords, L. R. 11 A. C. 
426 (1886). 
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contractual and even non-contractual rights which they would 
never have thought of as ‘property.’ *8® Neither ‘chose in action’ 
nor ‘chose in possession’ is a fitting term to designate many of the 
rights which have to be included under them, if this classification 
is to be considered exhaustive. Thus it is hard to include a right 
to a chattel in the adverse possession of another as a chose in pos- 
session,**° just as it is hard to include under choses in action such 
incorporeal rights as patents, copyrights, and trade names which 
have none of the ephemeral characteristics of rights of action.*™ 
Yet it would seem that when replevin came to be concurrent with 
trespass, it would still have been allowed to the husband in his own 
name to recover a chattel belonging to his wife which had been 
taken from her before marriage despite the fact that replevin now 
lay where the taking had been by way of trespass,®” and if so the 
chattel must have been considered one of the wife’s choses in pos- 
session,®* for the test in such a case was the ability of the husband 
to bring the action in his own name.*™ And the decided weight of 
authority and reason would seem to be that if this classification is 
exhaustive, patents, copyrights, and trade names must be con- 
sidered as choses in action.** With the passing of the right of the 
husband to the wife’s chattels, chose in possession has fallen into 
the background, but chose in action would seem to be too deeply 
rooted for there to be much chance of its early extinction. Its 
broad use to indicate incorporeal personal property in general 
rather than the right to recover something has this support in the 





89 This is brought out by Lindley, L. J., in his opinion in the Court of Appeals in 
Colonial Bank ». Whinney. See also Williams, rz L. QuART. REV. 223, 227. 

$9 See Brodhurst, 11 L. Quart. Rev. 68. 

3 Jd., 75. See also on the same page the editorial note of Sir Frederick 
Pollock. 

3% Fitz., Nat. Brev. 69 K; Powes & Uxor v. Marshall, 1 Sid. 172, 1 Keb. 641; 
Bearn & Ux. v. Mattaire, Cas. T. Hard. 111 (1735); Com. Die. “ Pleader,” 3 K; BULLER, 
Nist Prius, 53; Bac. Apr. “Baron & Feme,” (K). 

3% See Williams, to L. Quart. REv. 143, 153, 11 L. Quart. REV. 223, 234, 0. 5. 

3% See Co. Lrr. 351b and 16 Hatsspury, Laws OF ENGLAND, 329. Ames recognizes 
the right of the husband to bring an action in his own name as the test of a chose in 
possession (3 SELECT Essays, 541, 559), but in this connection does not refer to the 
change wrought by the concurrence of replevin and trespass. 

3% Elphinstone, who raised the question, regarded the matter as doubtful. (9 L. 
Quart. REV. 311,315). Williams (11 L. Quart. REv. 223,237) and Sweet (Id., 283) 
regarded a copyright asa chose in action, while Brodhurst and Pollock (11 L. QuART. 
REv. 75) were inclined to consider it a chose in possession. 
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old ‘right of property’ that it too was broader than a right to re- 
cover something, for it might coexist with the seisin itself.** 

Maitland did not identify the chose in action with the right of 
the disseised owner,**’ but he believed that the inalienability of 
both went back to a time when things could be transferred but 
mere rights could not be.**® Such would appear to have been the 
necessary meaning of the old rules as to the importance of seisin 
in the transmission of property as long as seisin remained a reality. 
Possession or the thing itself could be transferred, the right apart 
from the possession could not be. But so far did the Middle Ages 
carry the conception of a thing and of a thing of which one could 
be seised that to the layman rights must have seemed as trans- 
ferable as the land. Incorporeal things, in which the Middle Ages 
were rich, reversions, and remainders, could be transferred,**? and 
even the lawyers seem to have been clear that this was in reality 
the transfer of a right and not of a thing. At least this must have 
been so as far back as the recognition of the innocent operation of 
the grant as compared with the tortious operation of the feoffment, 
and this goes back at least as far as the reign of Edward II. To 
the writer the necessity of the attornment to complete a grant 
would seem not so much an indication that the transfer was re- 
garded as the transfer of a thing as that in the Middle Ages great 
stress was laid on the formal receipt by the transferee, whether of the 
land itself or of some right therein. The attornment corresponded 
to the entry in the case of an exchange or of a livery within the 
view.**! In the case of the freehold, as in that of the lease, entry 
was the sine qua non of a transfer.“ From this it followed that if 
one’s entry was lost, no transfer was possible. But however it may 
have been at law, in equity the transfer of a right without the 
transfer of a thing seems to have been taken for granted from the 
first.4% 

Enlightening as Maitland’s theory is, while it may not “take us 





3% 34 Harv. L. REV. 605. 

3% 3 SELECT ESSAYS, 591, 609. 

398 Jd., 602. 

599 34 Harv. L. REV. 593. 

4 Maitlands Note (1) to Sel. Soc. Y. B.3 Ep. II.p.7. Seealso 34 Harv. L. REV. 593. 
#1 34 Harv. L. REV. 504. 

42 2 POLLOCK AND MAITLAND, 2 ed., 105. 

“3 WARREN, CHOSES IN ACTION, 32. 
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back to a merely hypothetical age of darkness,” * it would seem 
to take us back to a time antedating the grant “® and therefore 
beyond the confines of the traditional common law.“* However 
this may be, to Maitland it seemed that a very large part of the 
history of Real Property Law is the history of the process whereby 
Englishmen thought themselves free of that materialism which 
would have made a change of possession an essential of transfer.“ 
To Ames this materialism was a necessary principle for all time.** 
Maitland spoke as a legal historian, Ames as an historical jurist. 


VI 


IN THE UNITED STATES 


The rout of seisin had already occurred at the time of the first 
settlement of the English colonies in America. The real actions 
had given way to ejectment as the common method of trying titles 
to land in the reign of Elizabeth * and the transfer of the freehold 
by lease and release without entry was formally recognized the 
year the Pilgrims landed on Plymouth Rock.“ The fictions of 
ejectment did not appeal to the Puritan sense of righteousness and 
so an action on the case was used extensively for the recovery of 
land." Later, writs of entry were used in Massachusetts “? and 
New Hampshire,“* and a writ of disseisin in Connecticut.“* In 
Massachusetts, after it had become a state, the attempt was even 
made to revive all the intricacies of the old English writs of entry,*” 
but this was unsuccessful and a single statutory writ was estab- 
lished in their stead.“* In Connecticut the writ of disseisin took 





404 3 SELECT Essays, 591, 602. 

#5 That the requirement of a deed for the creation and transfer of non-tenurial 
rents was probably aboriginal, see 2 POLLOCK AND MAITLAND, 132. 

406 “A tradition, which is in the main a sound and truthful tradition, has been 
maintained about so much of English legal history as lies on this side of the reign of 
Edward I.” 1 PoLtock AND MAITLAND, xxxiv. 

407 3 SeLect Essays, 591, 602. 

408 3 SELECT Essays, 541, 564, 582, 590. 

409 34 Harv. L. REv. 600. 

#10 34 Harv. L. REV. 599, n. go. 

“11 STEARNS, REAL ACTIONS, p. 396, N., p. 491, n. A. 

42 Sedgwick and Wait, 3 SeLect Essays, 611, 638. 

113 Td., 642. 44 Td., 643. 

415 See the remarks of Judge Jackson in 2 AMERICAN JURIST, 65. 

416 Sedgwick and Wait, 3 SrLect Essays, 611, 642. 
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the place of writs of right, writs of entry and ejectment alike.“!” 
These served to keep alive the terminology of seisin and disseisin 
in the New England states, but there was no such graduated series 
of actions as marked the medieval land law and the net result was 
more like ejectment stripped of its fictions than it was like the 
medieval system.“* Outside New England, the old real actions 
seem to have been even less in evidence, either in substance or 
form, than in England during the same period." 

In the forms of conveyance, the revolution was even more thor- 
oughgoing than it had been in England. There the feofiment, fine, 
and recovery continued to be used for their peculiar effects after 
the lease and release had superseded them in common practice.*”® 
In the United States livery of seisin seems to have been almost un- 
known, the common recovery was rarely resorted to except to 
dock an entail,” and the fine seems to have been used only in New 
York, where it was occasionally resorted to to clear up titles. Both 





417 Sedgwick and Wait, 3 SeLect Essays, 643. 

“8 For instance, instead of allowing the recovery of land with damages in a writ of 
entry, it was necessary to bring a subsequent action for mesne profits, as in eject- 
ment. See STEARNS, REAL ACTIONS, 396 n. 

“9 The contrast between the Massachusetts practice and that in New York and 
other states is noticed by STEARNS, REAL ACTIONS, 62. 

#0 34 Harv. L. REV. 602. 

#1 For a case where the old ceremony of livery was carried out with great formality, 
see McGregor v. Comstock, 17 N. Y. 162 (1858), where this was done as a preliminary 
to levying a fine. The case seems to be unique. In 1844 (Bryan v. Bradley, 16 Conn. 
474) a Connecticut judge said that there were early instances of livery of seisin as 
appeared by endorsements on deeds but none of recent date. In 1823 (Lyle v. Richards, 
9 Serg. & R. (Pa.) 322) Tilghman, C. J., said that he had never heard of one in Penn- 
sylvania. In 1837 (Dehon »v. Redfern, Rice, L. 464) there was a tender of livery and the 
court held that the livery would have destroyed a contingent remainder, but the court 
admitted that no previous case of livery had arisen in South Carolina for a long time. 
It had been argued that the practice was obsolete from long disuse. In 1883, 18 
Souts Caroxina L., 430, the South Carolina legislature enacted that feoffment with 
livery of seisin should not defeat a remainder. This was apparently the result of two 
cases decided in 1877, — Faber v. Police, 10 S. C. 376 (1877), and McElwee v. Wheeler, 
10 S. C. 392 (1878), which upheld the tortious feoffment. 

#2 Common recoveries seem to have been in vogue at one time in New Jersey for 
barring contingent estates. (Den v. Crawford, 3 Halst. L. 90, 109 (1825)). They were 
abolished in 1799. In Lyle v. Richards, supra, the Supreme Court of Pennsylvania, 
over the vigorous dissent of Gibson, J., allowed the barring of a contingent remainder 
by acommon recovery. This case was followed in Abbott v. Jenkins, 10 Serg. & R. (Pa.) 
296 (1823); Stump ». Findlay, 2 Rawle (Pa.) 168 (1828), Waddell v. Rattew, 5 Rawle 
(Pa.), 231 (1835). Quaere whether they would be followed to-day. 
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fines and recoveries were abolished there in 1829.*% Under statutes 
dispensing with livery of seisin a deed was often, and sometimes 
still is,“ considered to have the effect of a feofiment, but this was 
for the purpose of supporting the conveyance and not to effect the 
peculiar results produced by a conveyance operating by transmuta- 
tion of possession.*® In most of the colonies a statutory deed was 
the accepted form of conveyance from the first.’ At the present 
time the Statute of Uses is sometimes resorted to to support some 
instrument as a bargain and sale or a covenant to stand seised, 
but this is usually because the instrument fails to meet the require- 
ments of the statutory deed and not because the statutory deed 
would not have been equally efficacious.*”* 





In Maryland, Massachusetts, New Hampshire, New Jersey and Pennsylvania, the 
cases show that common recoveries were once used to bar entails (see 26 Am. Dec. 
725), but it was held (Jewell v. Warner, 35 N. H. 176 (1857)) that estates tail had been 
abolished by implication in New Hampshire in 1789 and both fines and recoveries 
were expressly abolished in New Jersey in 1799. It was enacted that estates tail 
might be docked by simple deed in Maryland, in 1782, in Massachusetts in 1792, and 
in Pennsylvania in 1799. Pennsylvania seems to be the only state where common re- 
coveries ever found any favor. Fines and recoveries to bar entails are still given 
statutory recognition there (2 Purpon’s DicEsrT, 13 ed., 1483), and in Delaware (REV. 
Cp. DEL. 1915, p. 1494). 

#3 4 Kent. Com. 497. “Fines, as a mode of conveyance, do not appear ever to have 
been adopted in the country; and common recoveries, though resorted to for other 
purposes, are not known to have been used for the transfer of the estates of femes 
covert.” Story, J., in Durant v. Ritchie, 4 Mass. (U.S.) 45, 55, Fed. Cas. 4190 (1825). 

«4 Emery v. Chase, 5 Me. 232 (1828); Cheney’s Lessee ». Watkins, 1 Har. & J. (Md.) 
527 (1804); Thatcher v. Omans, 3 Pick. (Mass.) 522; Perry v. Price, 1 Mo. 553 (1825). 

#5 Rogers v. Sisters of Charity, 55 Atl. 318, 97 Md. 550 (1903); Carr v. Richardson, 
157 Mass. 576, 32 N. E.958 (1893); Johnston ». Kramer Bros. & Co., 203 Fed. 733 
(1913). 

6 Dennett v. Dennett, 40 N. H. 498, 505 (1860). 

“7 The case of Massachusetts may be taken as fairly typical. 4 DANE, ABRIDG- 
MENT, 85, says: “This whole system of conveyance by deed recorded, that so well 
enables every man usually to know every man’s title, has grown out of a few statutes, 
predicated on a few sound and plain principles, and passed by the legislature of the 
colony in its early settlement: In this system, a deed duly signed, sealed, delivered, 
and acknowledged, is made the ground work in every conveyance of amy importance; 
and in the first settlement of the country this deed, [was] accompanied either by livery 
and seizin on the land conveyed, or by a public record of the deed in the county in which 
the land conveyed is situated. But after the use of such deed recorded, was well 
ascertained and understood, this livery of seizin was discontinued, and this deed re- 
corded, properly viewed as the best evidence of conveyance and the best sort of noto- 
riety. This public record of deeds naturally led to other records equally useful, as the 
records of devises and of executions levied on lands.” 

#28 3 WASHBURN, REAL PROPERTY, 6 ed., 347. 
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The universal form of tenure in the colonies was free and com- 
mon socage. Thus the colonists escaped from the burdensome 
incidents of military tenure which were not formally abolished in 
England until after the restoration of Charles the Second.”® In 
some states all tenures in fee simple were abolished by statute, while 
in others this was considered to have resulted from the change from 
a monarchical to a republican form of government.*° Certainly 
the feudal relationship was a personal one and there would be little 
left of the theory of feudal tenure in England today with the king 
left out. It might be tenure but it would hardly be feudal. Gray 
argues that in theory a tenant in fee simple holds of the state,*! 
but he gives no judicial determination of a state court in support 
of his contention of as recent a date as the case of Matthews v. 
Ward,* in 1839, which held to the contrary. The only state case 
he gives in his support “* was subsequently overruled.“ If it 
were desirable to revive tenure one might be inclined to give more 
weight to his argument,“ but as tenure was perhaps the most 
striking instance of the artificial differentiation between the law 
of chattels and the law of land, its revival would seem distinctly 
undesirable. 

In avoiding the artificialities of seisin and disseisin and tenure 


the American colonies had a distinct advantage over their English 
neighbors of the same period. They were making a fresh start, 
and under conditions vitally different from those of England. The 
social order was not favorable to entailed estates or family settle- 
ments or primogeniture. It was not favorable to a professional 





#9 1 Story, Const., § 172. 

#0 See Gray, RULE AGAINST PERPETUITIES, 3 ed., § 23. 

#1 Td., § 22. 

#2 10 G. & J. (Md.) 443, 451 (1839). Gray also cites United States v. Repentigny, 
5 Wall. (U. S.) 211, 267 (1866), but there the continuance of tenure is assumed rather 
than discussed. 

#3 Ingersoll v. Sergeant, 1 Whart. (Pa.) 337 (1836). 

44 Wallace v. Harmstad, 44 Pa. 492 (1863). 

“5 Gray cites Sharswood and Hoffman in support of his contention of the sur- 
vival of tenure in the United States, but their views are obviously so effected by the 
natural but regrettable tendency of law teachers to stress their learning as living law 
rather than the history it in fact is, as to be of little weight. See especially SHars- 
woop, Law LEcTuRES, 190, and HorrMAN, LEGAL OUTLINES, 591. Kent, Story, Wash- 
burn, and Cooley regarded every real vestige of tenure as wiped out. See 4 KENT. 
Com. 24, 3 id., 509-514; 1 Story, Const., § 172; 1 WASHBURN, REAL PROPERTY, 6 ed., 
§ 118; 2 CooLEy’s BLACKSTONE, 102, Nn. 22. 
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class of lawyers. Even though the colonists had attempted to 
transplant the English law in its entirety, much of it would have 
gone by the board. But except perhaps in Maryland they made 
no such attempt. In all the colonies except Maryland there were 
early codifications of the essential features of the law and in many 
respects these codes departed radically from the common law.*® 
This was especially true of the law of property. Land was to be 
conveyed by deed “’ and to be subject to execution.“* In some 
cases prescription for land was established and a short period 
of from five to seven years instituted.“* The American system of 
recording deeds dates from this early period,“® as does most of 
what is characteristic in our modern American property law. The 
most striking change was in the law of intestate succession as to 
land. In 1692 Massachusetts passed a law dividing the land among 
all the children with a double portion for the oldest son, and a 
similar law was adopted in Connecticut in 1699." But these laws 
merely embodied the practice which had been in vogue for over 
sixty years.“? The Privy Council refused to acknowledge the 
validity of the Connecticut law in an appeal that managed to reach 
it,“* but the law continued in force despite the decision.“ 

In Massachusetts, Connecticut, and New Haven, and to a cer- 
tain extent in New Jersey, it was declared at an early period that 
the law of the Scripture, rather than the common law, was sub- 
sidiary law,“ and although, in absence of colonial legislation, the 
common law was expressly recognized at an early date in Mary- 
land, Virginia, and the Carolinas,“* no general reception of the 
common law was possible until the rise of a trained bar in the 
1700’s.“7 Writing of a period as late as 1799, Kent, J., says: 





46 Reinsch, 1 SELECT EsSAys, 367, 410. 

487 See supra, p. 727. 

#8 Reinsch, 1 SELECT Essays, 367, 412. 

#9 Td, 

440 See Beale, “Recording Deeds in America,” 19 GREEN Bac, 335. 

441 Andrews, 1 SELECT ESSAYS, 431, 437- 

® Id., 437, 438. 

48 Winthrop v. Lechmere, 1 THAYER, CASES Const. Law, 34. See Andrew’s 
1 SELECT ESSAYS, 431, 445 et seq. 

444 Andrews, 1 SELECT Essays, 431, 462. 

“5 Reinsch, 1 SELECT Essays, 367, 411. 

“6 Td., 411. 

“7 See Id., 369, 415, and Pound, 27 W. Va. L. Quart. 1, 5. 
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“‘We had no law of our own, and nobody knew what it was... I 
made much use of the Corpus Juris & as the Judges (Livingston ex- 
cepted) knew nothing of French or civil law I had immense advantage 
over them. I could generally put my Brethen to rout & carry my 
point by mysterious want (sic) of French and civil law. . . . English 
authorities did not stand very high in those feverish times.’’“* 


These words of Kent give some indication of the break in legal 
tradition from the settlement of America to the first publication of 
the reports. There was a reception of the common law, no doubt, 
but the qualification that only such of the common law was adopted 
as was suited to the condition of the colonies is sometimes over- 
looked. Survivals of medieval law, which were not looked on with 
favor even in England, were likely to fare badly. So it was with 
such of the old law of seisin and disseisin as still survived in Eng- 
land. Seisin and disseisin had come to be looked on as distinctly 
feudal “*® and had to bear that opprobrium in a new country after 
the telling assaults which Lord Mansfield had directed against 
them.“° The extent to which five of the old rules were adopted in 
this country will be briefly examined. They are: (1) seisin a stock 
of descent, (2) seisin a prerequisite of a devise, (3) of dower, (4) of 
curtesy, and (5) of a conveyance inter vivos. 

(r) In only three states— New York, North Carolina, and Mary- — 
land—does the rule, seisina facit stipitem, seem ever to have had 
anything like its old English place in the law of the courts. In New 
York this was changed by the Revised Statutes“! (1828), and in 
North Carolina the decision in 1854“? that the old rule was in 
force was promptly met by a provision in the Revised Code of 
1854 “* substituting right title and interest for seisin as the stock 
of descent. In Maryland alone did the rule thrive.“ There it 
continues to flourish.“° Outside of Maryland, traces of the old 





#8 y SELECT Essays, 837, 843, 844. 

449 See the definitions of seisin given by Sweet, 12 L. Quart. REV. 239. 

40 34 Harv. L. REv. 621. 

41 Pt. II, Chap. II, §§ 1, 27. 

42 Lawrence v. Pitt, 46 N. C. (1 Jones, L.), 344 (1854). 

#3 C. 38, § 1. See Early v. Early, 134 N. C. 258, 46 S. E. 503 (1904). 

“4 Barnitz’s Lessee v. Casey, 7 Cranch (U. S.), 456 (1812); Buck ». Lantz, 49 Md. 
439 (1879); Chirac v. Reinecker, 2 Pet. (U. S.) 613 (1829); Conner ». Waring, 52 Md. 
724 (1879). 

“5 Garrison v. Hill, 79 Md. 75, 28 Atl. 1062 (1894); Jenkins v. Bonsal, 116 Md. 629, 
82 Atl. 229 (1911). 
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rule are to be found in determining who shall succeed to a possibility 
of reverter “* or have the right to enforce a right of entry for con- 
dition broken.“’ In four states — Iowa,** Maine,“® Mississippi,“ 
and New Jersey“!—the statutes of descent are similar to that of 
Maryland “” and provide for the disposition of the estate of which 
the intestate “died seized,” but at an early date“* Mr. Justice 
Story interpreted similar words in a Massachusetts statute to 
mean ‘‘owning,” or otherwise the land of which one had been dis- 
seised would not pass. The New Jersey courts adopted this view 
in interpreting their own statute,“* and it would seem likely that 
the courts of Iowa, Maine, and Mississippi would do the same. 
Instead of tracing descent from the one last seised the almost uni- 
versal rule in the United States has been to trace descent from the 
one last entitled. 

The only departure from the rule tracing descent from title 
which threatens to attain the dignity of a general exception is that 
already mentioned as to possibilities of reverter and rights of entry 
for condition broken, although in one case the descent of an execu- 





46 Adams v. Chaplin, 1 Hill Eq. (S. C.) 265 (1833); Deas v.'Horry, 2 Hill Eq. (S. C.) 
244 (1835); Seabrook ». Seabrook, McMullan Eq. (S. C.) 201, 206 (1841); Church ». 
Young, 130 N. C. 8, 40 S. E. 691 (1902); Puffer v. Clark, 202 Mich. 169, 168 N. W. 
471 (1918); contra, North v. Graham, 235 Ill. 178, 85 N. E. 267 (1908). See note to 
North v. Graham, supra, 18 L. R. A. (N. Ss.) 624. 

47 Upington v. Corrigan, 151 N. Y. 143, 45 N. E. 359 (1806). 

“8 Cp. (1897), § 3378; Comp. Cp. (1919), § 7903. 

#9 Rev. Stat. 1916, c. 80, § 1, subs. 1. But see c. 94, § 4. 

460 HEMINGWAY'S ANN. Miss. Cp. (1917), § 1381. 

“1 Comp. Stat. (1910), 1917. 

462 Ann. Cp. (1911), Art. 46, § 1. 

“3 Cook v. Hammond, 4 Mason (U.S.), 467 (1827), Fed. Cas. 3159. See also 
Miller v. Miller, 1o Metc. (Mass.) 393 (1845). 

“4 Moore v. Rake, 26 N. J. L. (2 Dutcher) 574, 582, 591 (1857). 

“5 Some of the more important decisions not already cited are: Hillhouse v. Chester, 
3 Day (Conn.) 166, 210 (1808); Bush v. Bradley, 4 Day, 298, 305 (1810); Kean’s Lessee 
v. Hoffecker, 2 Har. (Del.) 103 (1836); Thompson v. Sandford, 13 Ga. 238 (1853); 
Oliver v. Powell, 114 Ga. 592, 600, 40 S. E. 826 (1901); Parker v. Nims, 2 N. H. 460 
(1822); Prescott ». Carr, 29 N. H. 453 (1854); Lakey v. Scott, 15 N. Y. WEEKLY 
DicEst, 148 (1882); Cote’s Appeal, 79 Pa. 235 (1875); Gardner ». Collins, 2 Pet. 
(U. S.) 58 (1829); Hicks v. Pegues, 4 Rich. Eq. (S. C.) 413 (1852); Guion ». Bur- 
ton, Meigs (Tenn.) 565 (1838); Guion ». Anderson, 8 Humph. (Tenn.) 298 (1847); 
Medley v. Medley, 81 Va. 265 (1886); and see Kates, CASES ON Future INTERESTS, 
184 n. 

6 Supra. 
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tory devise“’ and in another the descent of a contingent remainder 
was traced from the last purchaser.® 

(2) The rule that a man had to be seised of land at the time of 
his death in order to devise it found formal recognition in a number 
of the early statutes, and in Rhode Island this was not changed until 
1896;“® but in only two states, Massachusetts‘ and Virginia,*” 
do wills seem to have been declared void because of the rule, and in 
Massachusetts the rule was changed by statute in 1836,‘ and in 
Virginia, in 1785.4 In New York the rule was recognized as ap- 
plicable to a technical disseisin, but not to an adverse possession,*” 
and was discarded altogether in the Revised Statutes of 1828.4” 
The principle there laid down,*” that every interest in real prop- 
erty descendible to heirs may be devised, has been generally ac- 
cepted in the United States,‘”’ so that in devise and descent alike 
seisin has been definitely displaced by title. 

(3) Twenty-six states still make seisin a statutory prerequisite of 
either dower or curtesy or both. Of these, only four— Arkansas,‘ 





“7 Payne v. Rosser, 53 Ga. 663 (1875). 

“8 Golladay v. Knock, 235 Ill. 412, 85 N. E. 649 (1908). It is by no means clear, 
that the court meant to depart from the rule laid down in North v. Graham, supra, 
trating descent from the person last entitled (see note by Professor Kales, 3 ILL. L. 
REV. 373, 378), but the case is taken by Professor Freund to revive the common law, 
regarding the descent of remainders and he argues that the older rule is preferable 
(33 Harv. L. Rev. 526). His argument would seem to indicate a general preference 
for the present English rule tracing descent from the first purchaser rather than from 
the one last entitled. It seems extremely doubtful to the writer that the Illinois 
courts will hold that Golladay v. Knock has in any way affected the generality of the 
rule laid down in North v. Graham which is reported in the same volume. 

#9 PuBLic Laws, c. 203, § 4. 

470 Poor v. Robinson, ro Mass. 131 (1813). In Smithwick ». Jordan, 15 Mass. 112 
(1818), the rule was recognized but the facts did not call for its application. See also 
Lincoln v. Parsons, 5 Dane Abr. 565 (1795). 

471 Davis v. Martin, 3 Munf. (Va.) 285 (1812). 

#2 Rev. Stat. 1836, c. 62, § 2. 

478 Act of 1785, c.61. See Hyer v. Shobe, 2 Munf. (Va.) 200 (1811); Watts ». Cole, 
2 Leigh (Va.) 653, 664 (1830); Taylor’s Devisees v. Rightmire, 8 Leigh (Va.), 468 
(1836). 

#4 Varick ». Jackson, 2 Wend. (N. Y.) 166 (1828). See also Jackson v. Rogers, 
1 John. Cas. (N. Y.) 33 (1799), and McMahon ». Allen, 12 Abb. Pr. 275, 280 (1861). 

Part II, chap. VI. Tit. 1, Art. 1, § 2.j 

476 Td. 

477 1 JARMAN, WILLS, 6 ed. Bigelow, 48; 2 REEVES, REAL Property, 1546; 1 UN- 
DERHILL, WILLS, 57; 4 KENT Comm. 513. 

«8 Krepy AND CasTLE’s Dic., § 2901 (1916). 
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Missouri,*’® Montana,**° and Oregon **!—are west of the Mississippi 
River, while there are only four states east of that river — Con- 
necticut,**? Indiana,*** Maryland,‘ and Ohio***— which are not in- 
cluded in the number that do. Notwithstanding these statutes 
there seems to be no case in the United States where a widow has 
been denied dower in lands belonging to her husband because they 
were in the adverse possession of another during coverture.*** And 
the requirement of seisin has not generally been held to preclude 
the widow from dower in an equitable fee.**’ On the other hand, 
the common-law rule has been invoked to deny the widow dower 
in reversions and remainders held by the husband during coverture 
where the prior freehold did not determine until after his death.*** 
(4) Séisin in deed was required at common law for curtesy, whereas 
only seisin in law was necessary for dower.*** Notwithstanding this 
there has been a tendency to allow the husband curtesy in land held 
adversely during coverture ‘” on the ground that immediate right 
to seisin, notwithstanding an adverse possession, gives seisin in 
law.*' This carries fictitious seisin farther than Maitland said it 
had ever been carried in the English courts,* and if generally 





79 Rev. Srar., § 345 (1909). 

#80 Rev. Cp. § 3308 (1907). 

41 Lorp’s OreEGON L., §§ 7286, 7315 (1910). 

#2 Gen. Srat. (Rev. of 1918), § 5055. 

4 Burns Ann. Inp. Stat. (Rev. of 1914), §§ 3014, 3016. 

#4 Ann Cp. (ror), Art. 35, §§ 6, 7. 

#5 Bates, ANN. St. (1899), § 4188. 

#6 Apparently the only judicial utterance in the United States supporting the 
contention that an adverse holding during coverture will preclude the owner’s widow 
from dower is to be found in Thompson v. Thompson, 46 N. C. (1 Jones L.) 430 (1854). 
This was by way of illustration. Dower was allowed in land agreed to be conveyed 
to the husband. In Ellis v. Kyger, go Mo. 600, 3 S. W. 23 (1886), a right to enter for 
condition broken was involved, quite a different thing. As only seisin in law was re- 
quired for dower, while seisin in deed was required for curtesy, wherever the latter 
would be allowed notwithstanding a-hostile holding, a fortiori, the former would be. 
See 1 TrrFANY, REAL Property, 2 ed., 738, and infra, n. 480. 

487 ; REEVES, REAL PROPERTY, 669; TIFFANY, REAL PROPERTY, 2 ed., 748. 

488 y TIFFANY, REAL PROPERTY, 2 ed., 755; REEVES, REAL PROPERTY, 682. 

489 However, the distinction between seisin in law and seisin in deed has had little 
place in the law in the United States. 1 ScrrBNER, DoWER, 2 ed., 254. Perhaps the best 
example of this is in the law of curtesy. See 1 TrFFANY, REAL PROPERTY, 2 ed., 828. 

49% The authorities pro and con are cited in TrFFANY, REAL PROPERTY, 2 ed., 829, 
nn. 83, 84. : 

491 See Borland’s Lessee v. Marshall, 2 Ohio St. 308 (1853). 

42 3 SeLect EssAys, 591, 597. 
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accepted, would go far towards making seisin a mere incident of 
ownership. 

(5) The transferability of land in the hostile occupation of an- 
other has not been generally associated in the United States with 
seisin and disseisin, but rather with adverse possession. There has 
been much in the books on the alienability of land in the adverse 
possession of another, but relatively little as to the alienability of a 
right of entry arising from a disseisin. In one form or the other, 
however, the matter has been the subject of either legislative or 
judicial pronouncements in all but two states.” 

In twenty-six “ out of the remaining forty-six states such lands 
have been alienable from the first,“ and among these twenty-six 
are included six of ‘the original thirteen colonies. In Georgia,” 
Michigan,**? and Wisconsin,*”® judicial determinations of the non- 
transferability of such lands were promptly met by legislative 
action to the contrary. Of the remaining seventeen states, the 





4% Arizona and Washington. There is little likelihood of the adoption of the rule 
of non-alienability in these two states. That such rule was ever in force west of the 
Mississippi River was due to the adoption into the Dakota Codes, of Civil Code, 
§ 681, Penal Code, § 189, based on the New York law. Penal Code, § 189, became 
§ 7002, Penal Code of North Dakota, 1895, and § 2260, Rev. Laws, Oklahoma, rgr1o. 

494 Arkansas, California, Colorado, Delaware, Idaho, Illinois, Iowa, Kansas, Lou- 
isiana, Maryland, Minnesota, Missouri, Montana, Nebraska, Nevada, New Hamp- 
shire, New Jersey, New Mexico, Ohio, Oregon, Pennsylvania, South Carolina, Texas, 
Utah, West Virginia, Wyoming. 

4% In no one of these states, it is believed, has the rule of non-alienability ever re- 
ceived judicial or legislative sanction. On the other hand, there have been either 
judicial utterances declaring that such rule was never adopted or statutes of such an 
early date allowing alienation as to have made that the rule from the beginning. The ~ 
authorities for the various states are collected in an able note to Huston v. Scott, 35 
L. R. A. (N. S.) 729, 758. For New Mexico see Gurule v. Duran, 20 N. M. 348, 353 
(1915). 

4% In Cain v. Monroe, 23 Ga. 82 (1857), the court ruled in favor of alienability but 
on a change in the majority of the court, Cain v. Monroe was expressly overruled in 
Gresham v. Webb, 29 Ga. 320 (1859). The legislature immediately restored the rule 
of alienability, Acts of 1859, p. 24, but in the Code, adopted the following year, there 
was a provision, § 2524, making void sales by an administrator of lands held adversely, 
and this has not since been repealed. 

497 Tn Bruckner’s Lessee v. Lawrence, 1 Doug. (Mich.) 19, 38 (1843), the court ruled 
against alienability, but this struck the profession so unfavorably that the law was 
changed by Rev. Start. 1848, p. 263, § 7. See Crane v. Reeder, 21 Mich. 24, 82 (1870). 

498 In Whitney v. Powell, 2 Pinney (Wis.) 115 (1849), the court ruled against alien- 
ability. The law was immediately changed. Rev. Star. 1849, c. 59, § 7. The rule 
of non-alienability was restored by Rev. Start. 1858, c. 86, § 7, but in 1865 the legis- 
lature readopted the rule of 1849. 
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alienability of such lands was established by statute in Alabama 
in 1907,“ Indiana in 1881,5° Maine in 1841," Massachusetts in 
1891," Mississippi in 1857,°° Rhode Island in 1896,°% South 
Dakota in 1899,°° Vermont in 1884,5 and Virginia in 1849.5 In 
North Carolina, the act of 1875 seems to assume the continued 
invalidity of the transfer but allows the grantee to sue in his own 
name.*8 This leaves only seven states— Connecticut, Florida, Ken- 
tucky, New York, North Dakota, Oklahoma, and Tennessee— where 
the rule of non-transferability is still in force. In two of these 
states, North Dakota and Oklahoma, the sections of the property 
law making such lands non-transferable were repealed,*” but the 
corresponding sections of the penal law were apparently over- 
looked *° and the courts held that the law had not been changed.*" 
In Tennessee such lands were at one time transferable * and there 
was judicial authority to the same effect in Kentucky, but 
statutes modeled after 32 Hen. VIII, c. 9, were enacted in Tennessee 
in 1821 * and in Kentucky in 1824,°° and they have remained in 
force since.™® Only in Connecticut,>” Florida,™*® and New York, 





499 Cp. 1907, § 3839; Gilchrist ». Atchison, 168 Ala. 215, 52 So..955 (1910). 

50 Rev. Stat. 1881, § 1073; Peck v. Sims, 120 Ind. 345, 22 N. E. 313 (1889). 

Sol Rev. STAT. 1841, c. g1, § 1; c. 145, § 6. 

52 Gren. Laws 1891, Cc. 354. 

503 Rev. Cp. 1857, p. 306; Cassedy v. Jackson, 45 Miss. 397 (1871). 

504 Gren. Laws 1896, c. 201, § 23. 

60% LAWS OF 1899, Cc. 109, § 1. 506 Laws OF 1884, No. 146. 

507 Cp. 1849, ch. 116, § 5; Middleton v. Arnolds, 13 Gratt. (Va.) 489 (1856). 

508 LAWS OF 1874-1875; c. 256. See Johnson v. Prairie, 94 N. C. 773 (1886). 

509 Section 681 of the Dakota Crvit Cope (see supra, n. 493), was dropped from 
c. 38, Civil Code, North Dakota, and although adopted as § 6137 of the Statutes of 
Oklahoma of 1893, was dropped in 1897, Laws 1897, p. 102. 

510 See supra, n. 493. 

511 Galbraith v. Payne, 12 N. D. 164, 174; 96 N. W. 258 (1903); Huston v. Scott, 
20 Okla. 142, 94 Pac. 512 (1908). 

512 A statute of 1805 made such lands transferable. See Whitesides v. Martin, 
7 Yerg. (Tenn.) 384, 395 (1835). 

513 Young v. Pate, 3 Dana (Ky.), 306, 309 (1835); but see the authorities collected 
in the note to Huston ». Scott, 35 L. R. A. 760. 

514 |, (1821), ch. 66, § 1. 515 Session Acts, p. 443. 

516 Ky. Stat., CARROLL, §§ 210-216 (1915); TENN. CoDE, SHANNON, §§ 3172-3175 
(1917). 

517 GEN. Stat. 1918, § 5008. 

518 Doe ex. dem. Magruder v. Roe, 13 Fla. 602 (1870); Nelson v. Brush, 22 Fla. 
374 (1886); Reyes v. Middleton, 36 Fla. 99 (1895). 

519 R. P. Law, § 260. See also Penal Law, §§ 2032, 2033, and C. C. P., § rsor. 
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therefore, can the rule as to non-transferability be said to be a rule 
of property apart from the law of champerty and maintenance. 

Even where the rule of the non-transferability of land in the ad- 
verse possession of another has been a rule of property the accus- 
tomed explanation of it has been the avoidance of maintenance 
and champerty,*”° and in a recent and able note it has been de- 
nominated the champerty rule.* As such it has been singularly 
ineffective. That its tendency is to increase rather than to de- 
crease litigation would appear from the long line of cases involving 
the rule in the Decennial Digest from Oklahoma alone. Nor does 
it seem to keep down the proscribed transfers. This may be due 
in part to the absence of the severe penalties of Stat. 32 Hen. VIII, 
c. 92% It is also due to the fact that from an early time ™ it 
has been the almost universal *” rule in the United States that 
although the grant be void as to the adverse possessor, it is good as 
between the parties.*® This enables the grantee to recover in the 
grantor’s name and makes of the rule little more than a trap in the 
proving of title. In the states where it still survives it is to be hoped 
that the so-called champerty rule may soon pass into oblivion. 

To sum up, if seisin were made a stock of descent in Maryland, 
dower and curtesy allowed in reversions and remainders in the con- 
siderable number of states where they are not so allowed at the 
present time, and land in the adverse possession of another made 
transferable in Connecticut, Florida, Kentucky, New York, North 
Dakota, Oklahoma, and Tennessee, seisin; as an element in the 
transfer and devolution of land, would be practically obsolete in 
the United States. This has come about in part through legisla- 
tive action, but most of this legislative action was at such an early 
period that it may fairly be said that seisin, as an essential for the 





520 The earliest reported cases in the United States give the avoidance of main- 
tenance as the reason of the rule. Whitaker v. Cone, 2 John. Cases (N. Y.) 58 (1800); 
Jackson v. Brinckerhoff, 3 John. Cases (N. Y.) ror (1802), Kent, J.; Tabb v. Baird, 
3 Call, 475 (1803); Den dem. Gibson v. Shearer, 5 N. C. (1 Murphey) 114 (1806). 

52. 35 L. R.A. (N. 5S.) 720, 731. 

522 4 Seconp Dec. Du. 1857. 

53 For some of the penal provisions of the earlier statutes see note to Whitaker ». 
Cone, 2 John. Cases (N. Y.), 58 (1800). 

524 Williams v. Jackson, 5 Johns. (N. Y.) 489 (1809); Jackson v. Demont, 9 Johns. 
(N. Y.) 55 (1812), Kent, C. J.; Brinley v. Whiting, 5 Pick. (Mass.) 347 (1827). 

5% Kentucky is an exception. See 35 L.R. A. (N. 8.) 761. 

6% Jd., 737. 
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transmission of rights in land, was never generally adopted as a 
part of the American law. 

In one respect, however, seisin, or rather the consequences of 
seisin, were adopted as part of our law, and that was in respect 
to contingent remainders. Except in Pennsylvania,*”’ South Caro- 
lina,**8 and perhaps New Jersey,*”? contingent remainders seem 
never to have been subject to destruction by tortious feofiment, 
fine, or recovery, nor are there many jurisdictiors in which their 
destruction by merger has been recognized,*® but in the great 
majority of states they will fail to take effect if the contingency on 
which they are to vest does not happen until after the natural de- 
termination of the particular estate. Only in Alabama, Arizona, 
Georgia, Kentucky, Massachusetts, Michigan, Minnesota, Mon- 
tana, New York, North Dakota, South Dakota, Virginia, West 
Virginia, and Wisconsin, do there appear to be complete contingent 
remainder acts. 

The tendency which Sweet noticed in England to use seisin in 
the sense of ownership *? has been much more marked in the 
United States than in England. It is believed that if it were not 
for that tendency seisin would be practically unknown to our 
present legal vocabulary except in New England, where the con- 


tinued existence of statutory writs phrased after the old real 
actions tends to preserve the terminology of the old seisin as 
against that of the more modern possession.** The unfortunate 
doctrine of the 1700’s that under the common law, land was held 
but not owned,™ has made lawyers grasp at a substitute for owner- 





527 See supra, n. 422. 

528 Tortious feoffments were abolished in 1883. See supra, n. 421. 

529 Den v. Crawford, 3 Halst. L. (N. J.), 90, 107 (1825). Common Recoveries were 
abolished in 1799. See supra, n. 422. 

530 Since the decision in Bond v. Moore, 236 Ill. 576, 86 N. E. 116 (1908), the de- 
struction of contingent remainders by merger has flourished in Illinois. See Kales, 
28 YALE L. J. 656, 670, n. 48. But outside of Illinois the only cases of destruction by 
merger in the United States given by Mr. Kales are Craig ». Warner, 16 D. of C. 460 
(1887), Archer v. Jacobs, 125 Iowa, 467, ror N. W. 195 (1904), and Bennett ». Morris, 
5 Rawle (Pa.), 8 (1835). 

531 To the list given by Mr. Kales, 28 YALE L. J. 656, 672, n. 53, should be added 
Arizona and South Dakota, and from the list, it would seem, Indiana should be sub- 
tracted. 

582 12 L. QuART. REV. 239, 247. 533 See supra, p. 726. 

834 2 POLLOCK AND MAITLAND, 2 ed., 4; MAITLAND, CONSTITUTIONAL HIisToRY, 
142 et seq.; Hogg, 25 L. Quart. REv. 178. 
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ship, and that substitute has been seisin. And so where statutes 
have used the term ‘seised’ it has been held to have been used in 
the sense of ‘owning,’ so as to make title the real stock of descent 
notwithstanding the language of the statute,**° and so curtesy has 
been given in land held adversely during coverture *® and dower 
in an equitable fee.” Probably the most common use of seisin at 
the present time is in connection with the covenant of seisin in a 
warranty deed, and there its general use is to indicate indefeasible 
title.** This confusion in terminology will continue until it is 
definitely recognized that land is owned as well as chattels, just 
as it was recognized to be by Coke and Bracton.**® 

If the old seisin has thus fared badly at the hands of American 
courts, it has even been worse with disseisin, or the notion of an 
estate turned to a right. Right of entry has had a certain vogue 
because of its association with the action of ejectment, but in gen- 
eral the right of entry for condition broken has been much more 
conspicuous than right of entry because of a disseisin. The latter 
never really became acclimated. Instead we have had land in the 
adverse possession of another.’ From the artificialities of Preston, 
who would have made an ouster mean a loss of ownership,™ we had 
almost entirely escaped until we came to Professor Ames, while 
even the common-law incidents of disseisin such as tortious feoff- 
ment, discontinuance,™ tolling of an entry by a descent cast,™ 





5% See supra, p. 731. 

536 See supra, Pp. 733. _ 

537 Tbid. 

588 RAWLE, COVENANTS FOR TITLE, 4 ed., 76. 

539 See Maitland, 3 SELECT Essays, 591, 592. 

540 Perhaps the most conspicuous ‘instance of this has been the marked absence 
from most of the statute books of any reference to the transferability or non-trans- 
ferability of rights of entry. On the other hand, references to the transferability of 
land in the adverse possession of another abound. 

541 See 34 Harv. L. REv. 624. 

52 See supra. 

54 A conveyance in fee by a husband of Jand held in right of his wife seems never 
to have worked a discontinuance in this country. The Stat. 32 Hen. VIII, c. 28, has 
been accepted as part of the common law. See 2 Kent, Com., 14 ed., 133, n. (d.) and 
1 WASHBURN, REAL PROPERTY, 6 ed., 181, n. 673. Where fee tails have been recog- 
nized, it has been possible from a very early time to dock them by a simple deed 
so that the effect of such a deed is not a discontinuance but a destruction of the 
estate. 

544 See 2 GREENLEAF’S CRUISE, REAL PROPERTY, 129, nN. 1; I REEVE, REAL PrRop- 
ERTY, 382, n. 3; 2 7b., 1146; 3 WASHBURN, REAL Property, 6 ed., 124. In Smith ». 
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continual claim,” have been almost unknown to us. The rule 
that a wrongdoer cannot qualify his own wrong has been ac- 
cepted not as a rule of disseisin but as a rule of disseisin at elec- 
tion.“ If it had not been said, in an early English case,’ that the 
statute of limitations would not run unless there had been a dis- 
seisin, the interest for us of the latter would be almost, if not quite, 
antiquarian. Disseisin is frequently referred to in connection with 
the statute of limitations, but how completely those who would 
read disseisin into the statute of limitations fail to grasp the real 
significance of adverse possession will be taken up elsewhere. 

That any one could have seen disseisin in the law of chattels in 
the United States is due to the unfortunate classification of chattels 
into choses in action and choses in possession which Blackstone 
did so much to popularize.“ Blackstone himself could not have 
consistently defined a chattel in the hostile possession of another 
as a chose in action, for he described choses in action as arising out 
of contracts;*#® but one American judge *® whom Ames quotes *! 
went so far as to describe the right of the owner in such a case as a 
mere right of action. If such a chattel were a chose in action, then 
of course it would have come within the rule that choses in action 
were not assignable, and if belonging to a woman, would not have 


passed to her husband on marriage. To-day the chattels of a 
woman do not pass to her husband on marriage, whether in posses- 
sion or action,” and the right to bring an action for the taking of 
a chattel is generally assignable, so that the occasion for using 
Blackstone’s classification is likely to be slight. It is to be hoped 
that the day is not distant when the classification of personal prop- 
erty into corporeal and incorporeal will have definitely taken its 





Burtis, 6 John. (N. Y.) 197 (1810), Aigler’s Cases, 7, the court denied that entry had 
been tolled by descent cast, though it would seem to have been a clear case for the ap- 
plication of the doctrine on common-law principles. 

545 Jd. 

546 Ricard v. Williams, 7 Wheat. (U. S.) 59 (1822); Bond v. O’Gara, 177 Mass. 130, 
58 N. E. 275 (1900). It was otherwise with Coke. See Co. Lit. 271a, and Major ». 
Johnson, 3 Lev. 35 (1376). 

547 Reading v. Rawsterne, 2 Ld. Raym. 829. 548 See supra, p. 722. 

549 2 Com. 396; Elphinstone, 9 L. Quart. REv. 311, 312; T. Cyprian Williams, 
to L. Quart. REv. 143, 146. 

550 Caton, J., in McGoon ». Ankeny, 11 Ill. 558 (1850). 5! 3 Setect Essays, 556. 

552 StimsON, AMERICAN STATUTE LAw, § 6420B. 

553 See 1 Gray, CASES ON PROPERTY, 2 ed., 147 n. 
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place.** However this may be, the ease with which American law 
has taken to the notion that even rights of action in tort are assign- 
able shows how utterly foreign to it was Ames’ fundamental thesis 
that a thing could be transferred but that a right could not. 


CONCLUSION 


One of the great desideratums of the law at the present time is 
the obliteration of the artificial differences between the law of 
realty and that of personalty. Maitland hoped to help in this by 
showing that the gulf between the two is not so deep as is some- 
times supposed in that seisin was once common to both. Ames 
also hoped to help in this, but by showing the old law of disseisin 
still in existence and applicable to chattels. Had his views met 
with.acceptance, he would have wiped out some of the differences 
in the law applicable to, land and chattels but would have added 
greatly to its artificiality, for he took the old law of disseisin in its 
most repellant form®* and applied it regardless of consequences. 
In doing this he was more than reactionary. He was doing more 
than attempting to call ghosts back to life; he was attempting 
to give reality to the “very tedious fairyland” which Preston’s 
brain had invented. In doing so he was running counter to the 
modern tendency, which has been greatly to extend the transfera- 
bility of rights and to substitute notions of property and posses- 
sion from the law of chattels for the discarded notions of seisin and 
disseisin.*’ It is in the complete realization of this tendency that 
the hopes of a uniform and inartificial law would seem to lie. The 
first step in any real advance in the law of real property would seem 
to be the elimination by legislation of the last vestiges of the 
‘sophistications’ of the old seisin and disseisin. 

Percy Bordwell. 


STATE UNIVERSITY OF IOWA. 





554 This classification is used by Gray, ib., 145 n. It is advocated by ScHOULER, 
PERSONAL PROPERTY, 5 ed., § 15. 

555 See supra, p. 624. 

586 This phrase is used by Gray of Preston’s work in general. (RULE AGAINST PER- 
PETUITIES, 3 ed., p. 582). It is a peculiarly apt description of Preston’s treatment of 
disseisin. 

557 Perhaps the most striking instance of this tendency is the bill now before Par- 
liament to make all estates in land leases for years. See Hudson, “Current Land Law 
Reform in England,” 34 Harv. L. REV. 341. 
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SALES 


THE UnirorM SALES ACT 


HE Uniform Sales Act has now been enacted in Arizona, 
Connecticut, Idaho, Illinois, Iowa, Maryland, Massachusetts, 
Michigan, Minnesota, Nevada, New Jersey, New York, North Da- 
kota, Ohio, Oregon, Pennsylvania, Rhode Island, Tennessee, Utah, 
Wisconsin, Wyoming, Alaska. There is reason to expect that the 
number will be increased during the present legislative season. 
The statute is already in force in nearly the whole of a broad strip 
of territory extending from Massachusetts on the east as far as 
Montana on the west, as well as in some states not within these 

limits. 

THE STATUTE OF FRAUDS 


There have been very few changes made by the legislatures of 
the several states which have enacted the Sales Act from the form 
recommended for enactment by the commissioners who prepared 
the statute. The limit of value ($500) fixed in Section 4 of the 
statute as making necessary a written memorandum, or partial 
payment or acceptance and actual receipt, has, however, been 
varied in several states which have passed the Act. The amount is 
reduced to $50 in Minnesota, New York, Oregon, Wisconsin, and 
Wyoming. It is reduced to $100 in Michigan; and in Iowa the 
statute is made applicable to all sales irrespective of the value 
of the goods. 

A few recent decisions in regard to what are goods, wares, and 
merchandise within the terms of this section may be mentioned. 
In Eagle Paper Box Co. v. Gatti-McQuade Co.,' the court held, dis- 
approving an earlier decision,? that a contract to sell goods to be 
manufactured by a third person was within the terms of the section 
even though the nature of the article was such that it could not 





1 gg Misc. 508, 164 N. Y. Supp. 201 (1917). 
2 Morse v. Canasawacta Knitting Co., 154 App. Div. 351, 139 N. Y. Supp. 634 
(1912). 
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readily be resold. This decision seems required by the words of 
the section which follow the wording of the rule originally laid 
down by Chief Justice Shaw,* and later applied in Massachusetts 
before the enactment of the Sales Act in a case involving, like the 
New York decision, a contract to sell goods manufactured by a 
third person.* 

Whether an agreement to sell money as a commodity is within 
the Statute of Frauds has been suggested by a recent New York 
decision.® Prior to the enactment of the Sales Act, a sale of gold 
coin, made at a time when that form of money was at a premium, 
was held within the Statute of Frauds.’ The Sales Act, following 
in this respect the English Sale of Goods Act, excludes money from 
the definition of goods.’ The New York court, however, in the 
case referred to above, held a contract to sell Russian bank notes 
was within section 4 of the Act; and though the decision was rested 
mainly on the conclusion that these notes were not money, since 
there was no responsible government behind them, the court inti- 
mated that even domestic money if dealt with as a commodity 
would be within the statute; and the same inference seems war- 
ranted by a later decision in the same state,* where an agreement 
to deliver a cabled transfer for twenty thousand pounds within 
four months, buyer’s option, to be paid for in dollars on the exer- 
cise of the option, was held either the sale of a commodity or a 
chose in action; and in either case within the Statute of Frauds. 
The conclusion seems sound; and it may fairly be held that in 
order to come within the exception of the statute, the article bar- 
gained for must be money, as such. 

The rather regrettable doctrine that the seller may under any 
circumstances be the agent of the buyer to “actually receive” the 
goods and thereby satisfy the statute has recently been again ex- 
pressed judicially. The decisions which hold, as not a few do, 





8 Mixer v. Howarth, 21 Pick. (Mass.) 205 (1838). 

4 Smalley v. Hamblin, 170 Mass. 380, 49 N. E. 626 (1898). 

5 Reisfeld v. Jacobs, 107 Misc. 1, 176 N. Y. Supp. 223 (1919). 

6 Peabody »v. Speyers, 56 N. Y. 230, 234 (1874); Fowler ». N. Y. Gold Exchange 
Bank, 67 N. Y. 138, 146 (1876). 

7 Section 76. 

8 Equitable Trust Co. ». Keene, 111 Misc. 544, 183 N. Y. Supp. 699 (1920). 

® Bicknell ». Owyhee Sheep and Land Co., 31 Idaho, 696, 176 Pac, 782 (1918). 
Though Idaho has enacted the Sales Act, it was not in force when the facts of this case 
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that the seller cannot be such an agent, as confessedly he cannot 
be agent to accept the goods so as to satisfy the statute, seem 
based on better reason.'® 

The troublesome question whether a check given for goods 
amounts to part payment for them within the meaning of the 
statute was raised in a South Dakota decision." The court held 
that the check, being given as merely conditional payment, did 
not of itself satisfy the statute, and that the buyer on destroying 
the check and repudiating the contract was free from liability, 
though the check would have been paid on presentment. The 
correctness of such a decision depends on the meaning of condi- 
tional payment. If it means, as seems the better view, that the 
condition is not precedent but subsequent,” the statute is satis- 
fied, where the buyer fails to present the check, provided, at least 
that payment would have been made on presentment; and this 
view not only commends itself as matter of theory, but as a 
practical matter, since a check accepted even in conditional pay- 
ment affords more permanent and incontrovertible evidence of 
the sale than a payment in cash. It must be admitted, however, 
that conditional payment is often defined in such a way as to 
indicate a court’s understanding that the condition is precedent, 
and a majority of the few decisions on the subject hold, like the 
South Dakota decision, which is here the subject of comment, 
that unless a check is accepted, in absolute payment, it does not 
satisfy the statute until it is cashed, and that, prior to its payment, 
the buyer may repudiate the transaction. The question of abso- 
lute or conditional payment is one of fact, however, to be left to 





arose. There seems no reason to suppose, however, that the uniform law will have 
any effect on this particular matter. In Stem v. Crawford, 133 Md. 579, 105 Atl. 780, 
783 (1919) — a case decided under the Sales Act — the court took the same view as 
the Idaho court. 

10 See Witiston, ContRACTs, § 558. 

1 Gay v. Sundquist, 175 N. W. (S. D.) 190 (1919). 

12 Such a conclusion is supported by decisions holding that if a check thus given is 
presented and paid the statute is satisfied, Hunter v. Wetsell, 84 N. Y. 549 (1881); 
Case v. Kramer, 34 Mont. 142, 85 Pac. 878 (1906), though by its terms in the jurisdic- 
tions where the question arose part payment was required to be contemporaneous 
with the bargain, in order to satisfy the statute. The courts must, therefore, have 
held that the part payment took place when the check was given, not when it was 
paid. 

3 This view seems supported by Parker v. Crisp, [t919] 1 K. B. 481, and McLure 
v. Sherman, 70 Fed. 190 (1895). See also Logan v. Carroll, 72 Mo. App. 613 (1897). 
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the jury, and it may be guessed that in a case of this sort the jury 
will generally find in favor of the seller." 


SUBJECT MATTER OF CONTRACT 


The possibility of selling something which does not exist has in- 
volved more discussion than would seem likely from the obvious 
character of the answer to the question. If sale means a transfer 
of title, it necessarily involves the existence of some specific thing 
at the time when the sale is supposed to have been made. 

Sale in the Roman law, however, did not bear this definition, 
nor does the word in the modern civil law mean this, but merely 
a contract to make the buyer owner in the future. A decision in 
Louisiana, therefore, where the code provisions are based on the 
civil law, should not be allowed to confuse the law of other states. 
It was there held » that a contract to sell all the Blackstrap 
molasses ‘which should be made at a certain plantation in the en- 
suing year was a “perfect sale,” vesting ownership in the buyer 
presumably when the molasses came into existence, for obviously 
title to nothing could pass at an earlier day." 

The metaphysical doctrine of potential possession in the common 
law has contributed to confusion of thought in the matter. The 
statement of that doctrine ordinarily involves the assumption that 
a sale may be made of a crop or of the young of animals, though 
neither the crop nor the young of the animals in question are in 
existence, provided that the seller owns the land or the animals 
from which the subject matter of the sale is to be produced.!” 

In the early days of the doctrine it was understood to involve 
not simply the ownership by the buyer of the goods as soon as they 
came into existence, but also the freedom of the buyer’s title from 





14 See Summers v. Wood, 131 Ark. 345, 198 S. W. 692 (1917); Rohrbach v. Hammill, 
162 Ia. 131, 143 N. W. 872 (1913); Groomer ». McMillan, 143 Mo. App. 612, 128 
S. W. 285 (1910); Bates v. Dwinell, tor Neb. 712, 164 N. W. 722 (1917); Hessberg v. 
Welsh, 163 App. Div. 945, 147 N. Y. Supp. 44 (1914). 

18 Penick v. Waguespack, 86 So. (La.) 605 (1920). 

16 Tllustrations of the meaning of sale in the civil law may be found in code pro- 
visions in civil law countries that a sale of something not belonging to the seller, as 
well as something not in existence, may be valid. See 67 Univ. or Pa. L. REv. 76. 

1” This mode of statement, for instance, may be found in Hogue-Kellogg Co. ». 
Baker, 34 Cal. App. 56, 190 Pac. 493 (1920), though the case may be rested wholly on 
the settled rule that a transaction which purports to be a sale, and which cannot take 
effect as such, will be given effect as an executory contract. 
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any defects arising after the agreement though prior to the exist- 
ence of the goods;!* but modern decisions while professing to 
adopt the doctrine of potential possession are not likely to carry it 
further than to hold that on the coming into existence of the goods 
bargained for the buyer acquires a title good against the seller, 
but not necessarily against third persons.!® 

The English Sale of Goods Act and the American Uniform Law 
both abolish by implication the doctrine of potential possession, 
leaving the question of contracts to sell future crops, and the 
future young of animals, on the same footing as contract to sell 
other unspecified or future goods. 

In a Colorado decision,” a seller contracted to sell “all hay, grade 
No. 2, or better, grown or growing upon the above described land 
for season 1916.” The court held that no title passed to the hay 
prior to its grading and acceptance by the purchaser. Such would 
be the natural presumption, and if, as may be supposed, grading 
involved a matter of judgment and opinion, the necessary conclu- 
sion; for until the hay was graded the subject matter of the sale 
would not be identified. The court also held that a mortgage sub- 
sequently executed on the whole crop of hay was valid as against 
the buyer though the mortgagee knew of the prior contract. This 
also seems sound. Though an executory contract, performance of 
which was known by the plaintiff to involve breach by the defend- 
ant of a prior contract with a third person, may be unenforceable,” 
an actual conveyance, whether by way of sale or mortgage, must 
be effectual. 


THE PRICE 


A problem which, in view of the common use of divisible con- 
tracts, occurs often was presented in an Indiana decision; namely, 





18 Thus in the leading case of Grantham v. Hawley, Hobart, 132, the buyer’s title 
prevailed over the rights of an innocent purchaser of the la‘nd on which the crop in ques- 
tion was grown, though the purchase of the land was made prior to the existence of 
the crop. 

19 Thus in Hamilton v. Klinke, 29 Cal. App. 409, 183 Pac. 675 (1919), the buyer of 
a crop not yet grown was subordinated to a mortgagee who in good faith lent money 
on the crop after it was grown. See further, WILLISTON, SALEs, §§ 133 ef seq. 

* Gordon v. Denver Alfalfa, etc. Co., 188 Pac. (Col.) 733 (1920). 

*1 See WiLListon, Contracts, § 1738. 

* Kokomo Steel & Wire Co. v. Macomber, etc. Co., 128 N. E. (Ind. App.) 362 
(1920). 
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whether a seller of goods under such a contract is entitled to the 
price for an installment of goods which he has furnished, although 
he has been guilty of a subsequent breach of the contract. There 
seems no doubt on principle of the seller’s right; that is the essence 
of a divisible contract.¥ The Indiana decision referred to recog- 
nizes this and allows recovery, as do most decisions involving the 
same point.” 

The right of the buyer, however, to retain a payment thus due 
because of a breach, or threatened breach, by the seller of the re- 
mainder of the contract, has caused more difference of opinion. 
If the buyer has no such right, his refusal to pay will justify the 
seller’s further non-performance, and the buyer will have no right 
of action because of such non-performance. If mutual debts do 
not cancel one another in the common law, as has been generally 
held,” this conclusion seems unavoidable, since the buyer is guilty 
of an unexcused material breach. So it has been held in sundry 
cases;*° but a number of decisions, looking at the matter from the 
standpoint of business justice, have allowed the buyer thus to pro- 
tect himself without losing his right to the further performance of 
the contract.2” As an original question this would perhaps not be 
seriously objectionable, but it is evidently inconsistent with the 
principle that mutual debts or liabilities do not cancel one another 
at the option of one party, and whether that principle can be 
eradicated from the common law without legislation is doubtful.”8 

On a contract for the purchase of goods the buyer tendered a 
draft. The seller refused this and demanded payment of the price 
in cash. No specific provision was made in the contract for the 





% WiLLIsTon, ConTRACTS, § 86r. 

4 Ibid. % Id., § 859. 

% Ibid. See also Auer v. Roberston, 111 Atl. (Vt.) 570 (1920). 

27 WILLISTON, CONTRACTS, p. 1644, n. 30; and to the same effect see Wellington 
Piano Case Co. v. Garfield & Proctor Coal Co., 236 Mass. 544, 129 N. E. 285 (1920); 
Goodyear Tire & R. Co. v. Vulcanized P. Co., 228 N. Y. 118, 126 N. E. 711 (1920); 
Bernhardt Lumber Co. v. Metzloff, 184 N. Y. Supp. 289 (1920). 

28 The problem was presented in another form in Hunter v. Payne, 184 N. Y. Supp. 
433 (1920). The transaction was interpreted by the court as a “cash sale”’ justifying 
the seller in replevying the goods if the condition of payment was not complied with, 
but it was held that as the buyer was a creditor of the seller in a larger amount than 
the price, in the absence of a special definite agreement expressly forbidding the 
buyer to apply the debt to payment of the price, he was entitled to treat the debt as 
equivalent to a cash payment by him. 
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method of payment, but the buyer, in an action brought by him 
for breach of the contract, offered evidence of a custom in the 
trade that payments should be made by draft. The seller was 
held not liable.2? There is no doubt that if the parties so agree 
the price may be paid in any way. By the Uniform Sales Act in 
force in Minnesota, the price may be paid in any form of person- 
alty. As an implied agreement is as effective as an express one, 
and as usage is relevant to explain the meaning of a bargain,*® it 
may be urged that the Minnesota court was wrong. It should be 
observed, however, that a draft is not a form of money, and the 
contract in question expressly provided for a price in terms of 
money. From one standpoint, therefore, the usage may be said 
to have been directly contradictory to the terms of the contract. 
On careful analysis it seems probable, however, that what the 
usage amounted to was the habitual waiver by sellers in the trade 
in question of their right to money payment. Such a waiver, even 
if given expressly, being without consideration, may be withdrawn 
at any time so long as no irrevocable change of position has been 
induced thereby. This was substantially the view the Minnesota 
court took. The buyer should doubtless have been allowed a 
reasonable time to substitute cash instead of the draft, had he so 
desired, but more than that he could hardly ask, and as he re- 
fused to give anything but the draft, the decision.seems sound. 

Where there are concurrent conditions of payment of the price 
on one side and delivery of goods on the other, delay beyond a 
reasonable time on both sides totally extinguishes the contract, 
and notice of an intent to forfeit the obligation if the adverse party 
does not proceed promptly is unnecessary.** The contrary rule 
requiring notice has been enforced in some cases and may be de- 
fended as applied to contracts for the sale of land. The equitable 
property right acquired by the purchaser in such a case by mere 
force of the contract, justifies this conclusion; but the same prin- 
ciple is not applicable to the sale of merchandise by description. 

A number of decisions have been made in the last few months 
involving the effect of war legislation or regulations on the per- 





29 Stein v. Shapiro, 176 N. W. (Minn.) 54 (1920). 

30 Sales Act, sec. 71. The Sales Act was in force in Minnesota. 

31 Pearl Mill Co., Ltd. ». Ivy Tannery Co., [1919] 1 K. B. 78; Hurst v. Hill, 96 Ore. 
311, 188 Pac. 973 (1920). WiILLIston, ConTRACTS, § 1970. 
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formance of contracts. These cases involve rather a general prob- 
lem of the law of contracts than any special principle of sales. 
They should be decided in the same way, whether the contract in 
question relates to the sale of goods or to anything else. A some- 
what special problem of construction was presented, however, in 
Ross Lumber Co. v. Hughes Lumber Co.” ‘The contract there in 
question provided for the sale in installments of large quantities of 
lumber at prices which it was agreed should be fixed, from time to 
time, with reference to the then market price. While the contract 
was still executory, the government fixed a maximum price. It 
was held, correctly as it seems, that the price so fixed by the 
government was not a market price within the meaning of the 
contract. 


TRANSFER OF PROPERTY BETWEEN BUYER AND SELLER 


It is a recognized principle that where a contract is made to sell 
goods by description, the seller with the assent of the buyer may 
appropriate specific goods to the buyer and thereby transfer the 
ownership to him.” The assent of the buyer to the appropriation 
may be given either before or after the appropriation is made. In 
a recent English case* the seller, without previous authority so to 
do, appropriated certain goods to the buyer, which were of the 
kind and quality. that contract between them required, and noti- 
fied the buyer of the fact. No reply to this notification was made 
by the latter. The court held, and it seems rightly, that unless the 
buyer urider such circumstances sends a prompt notice objecting 
to the appropriation, he must be deemed to assent thereto. The 
case is interesting not simply for the specific point decided in the 
law of sales, but with reference to the general question of when 
silence may be regarded as assent.* : 

A curious question of transfer of ownership by mistake was pre- 
sented in Jones v. Chicago, B. & Q. R. Co.® A consignor in that 
case, erroneously supposing that he was bound to do so, shipped 
goods to the plaintiff, drawing a draft on him for the price and 





% 264 Fed. (C. C. A., sth) 757 (1920). 

% Sales Act, sec. 19, Rule 4. WuLtiston, SALES, § 274 et seq. 
* Pignataro v. Gilroy, [1919] 1 K. B. 459. 

% See WILLISTON, CONTRACTS, § oI. 

% 102 Neb. 853, 170 N. W. 170 (1918). 
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sending it forward with a bill of exchange. The consignor had in 
fact agreed to sell goods of the sort to a third person and acted 
under the impression that the contract was with the plaintiff. 
The plaintiff in good faith supposed the goods were meant for him, 
and on this assumption paid the draft and obtained the bill of 
lading; but before the goods were delivered the consignor dis- 
covered his mistake, and by his direction the railroad refused de- 
livery. The plaintiff sued the railroad company but was denied 
recovery. The case seems wrong. The seller’s apparent intent 
might justly be relied on by the plaintiff if he acted in good faith. 
There was, therefore, a clear offer of the goods which the plaintiff 
accepted by paying the draft. The acquisition of the bill of lading 
gave him constructive possession of the goods, and the refusal of 
the railroad to honor its bill of lading made it guilty of a conversion 
of the goods to which the bill related. 

In two recent decisions *” courts have repeated what has been 
said many times before,?* though it is impossible to accept it as 
accurate, that where a check is given for property and the check 
is not paid on presentation, the title to the property never passes 
to the buyer. The argument in support of this conclusion is that 
the sale was intended to be a cash sale, and that title therefore 
does not pass until cash has been received. The argument is falla- 
cious, however; the seller in fact intends to exchange the ownership 
of the goods for the check which he receives. He is induced to do 
so by the belief that the check is good. If the buyer has no funds 
he is committing a fraud, but this will result only in title being 
voidable, not in an entire failure of title to pass. If it were true, as 
is often stated, that no title passes until the check is paid, the buyer 
is a tort feasor if he uses the goods until the check is paid, even 
though there are ample funds in the bank to make the payment. If 
it were true, as it is also often stated, that the fact that the check is 
given merely in conditional payment proves that no title passes 
until the condition is satisfied, the same consequence would follow 





37 South San Francisco Packing Co. v. Jacobsen, 59 Cal. Dec. 634, 190 Pac. 628 
(1920); Thomas v. Farmers’ Nat. Bank, 217 S. W. (Mo. App.) 860 (1920). 

88 WILLISTON, SALES, § 346, n. 28; and to the cases there cited may be added, 
Sims v. Bolton, 138 Ga. 73, 74 S. E. 770 (1912); Dosbaugh Nat. Bank ». Jelf, 86 Kan. 
41, 119 Pac. 538 (1911); Peoples’ State Bank v. Brown, 80 Kan. 520, 103 Pac. 102 
(1909); Johnson v. Iankovetz, 57 Ore. 24, 110 Pac. 398 (1910). 
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if a time draft were given instead of a check. Such a result would 
obviously be absurd.*® The decision in most of the cases here 
criticised for asserting that title did not pass to the buyer was in- 
deed correct, because the controversy was either between the 
original parties or at least did not involve an innocent purchaser, 
and the buyer’s conduct justified the conclusion that he was fraudu- 
lent;*° but the reasoning of the courts would warrant the inference 
that the seller might reclaim the goods from an innocent purchaser; 
for one who fraudulently acquires merely possession, without even 
a voidable title, cannot transfer any right even to an innocent 
purchaser. 

The point not accepted by the modern law of England until 
enacted by statute in 1889, that a second buyer obtaining delivery 
of the goods without notice of an earlier sale by the seller to an- 
other can retain the goods against the prior purchaser though as 
between the latter and the seller the title had passed, has been 
again decided.” 


TRANSFER OF TITLE AND RISK OF LOSS UNDER 


Bitts oF LADING 


The lack of any complete understanding of mercantile usage re- 


garding the use of bills of lading, or perhaps it should rather be said 
the inability to translate an understanding of the facts into proper 
legal terms, still persists, and in England it is likely to persist, for 
there no corrective legislation exists. In the United States the 
provisions of the Sales Act regarding documents of title, the pro- 
visions of the Uniform State Law governing bills of lading and of 
the similar federal statute (the Pomerene Act) governing interstate 
bills, and also of the Uniform Warehouse Receipts Act, are likely 
ultimately to put the matter on a proper basis. 





39 In White v. Garden, 10 C. B. g19 (1851), and Whitehorn v. Davison, [1911] 
1 K. B. 463, time bills were given under circumstances making it evident that there 
was no expectation on the part of the buyer that the drafts would be paid. His con- 
duct was therefore fraudulent; yet he was held to acquire a title enabling him to give 
an indefeasible right to a bona-fide purchaser. 

40 This has not always been true, however, and in the two recent cases cited 
Supra, n. 37, the evidence of the buyer’s fraud was by no means clear. In both cases 
if the check had been presented more promptly, apparently it would have been paid. 

41 Williams v. Lancaster, 111 Atl. (Me.) 754 (1920). See further Sales Act, sec. 25, 
and WILIsToNn, SALES, § 349 et seq. 
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The root of the difficulty is the failure to grasp the idea that 
more than one person can have a property right in the same 
goods. 

When a seller ships goods on the order of a buyer, or with a view 
to perform a prior contract with a buyer, and takes the bill of lad- 
ing to his own order, his purpose in so doing is merely to secure 
payment of the price. The situation is in legal effect the same as 
if he had absolutely transferred title to the buyer and the buyer had 
mortgaged back that title to the seller to secure payment of the 
price. It has seemed hard for the courts to understand that both 
seller and buyer have incidents of ownership. It is too often ap- 
parently taken for granted that one party or the other must have 
title, and that the other can have only a contract right; yet the 
illustrations in the law of divided incidents of ownership are so 
numerous that there seems little excuse for misunderstanding. 
Equity has built up a whole system of jurisprudence based on the 
idea of one party having the legal title and the other the beneficial 
incidents of ownership; and it should not be supposed that the 
essential features of such a relation are peculiar to equity. A mort- 
gage or a security title is not different in its nature when it relates 
to personal property and when it relates to land. Nor should it 
make any difference in the essential rights of the parties in what 
form the security title is held, whether by way of a purchase money 
mortgage, or a conditional sale, or a bill of lading running to the 
seller’s order. It may indeed make a difference where statutes 
affect the situation. A recording act in terms applicable to mort- 
gages does not apply to conditional sales, and recording acts ap- 
plicable to either or both of such transactions will not usually be 
broad enough in terms to include a security title given or retained 
by means of a bill of lading, but sometimes they may be.” To 
some degree the theory here expressed has been carried out in 
the decisions of the courts dealing with bills of lading, but very 
partially and not always consistently in different kinds of cases. 
A full recognition of the principles involved carries with it two 
important consequences: 

1. The seller has the legal title so that he can convey the prop- 
erty even in violation of his duty to the buyer. This has generally 





# See infra, p. 759. 
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been recognized, the seller’s power being given the vague name of 
jus disponendi.® 

2. The buyer bears the risk and has the beneficial incidents of 
property; and as against any one but an innocent purchaser for value 
of the bill of lading from the seller, may maintain trover, or analo- 
gous action based on ownership, on making tender of the price.“ 

The problem has been presented recently in three classes of cases, 
which may be considered separately, namely: 

A. The uncomplicated case supposed above of shipment from 
seller to buyer where there is no prior c. i. f. contract. 
: The goods are shipped to the prospective buyer and the seller 
takes a bill of lading for them in his own name, and nothing ap- 
pears on the bill of lading to indicate the buyer’s name, unless it be 
a request to the carrier to notify a certain person, who in fact is 
the buyer. The Sales Act provides that in such a case the prop- 
erty in the goods is retained by the seller; but that if, except for 
the form of the bill of lading, the property would have passed to 
the buyer on shipment, the seller’s ownership shall be deemed to 
be merely for the purpose of securing performance of the buyer’s 
obligations; “ and the risk of loss in transit in such a case is thrown 
upon the buyer.“ But where the Sales Act is not in force, courts 
too often do not look beyond the mere fact that the seller has 
retained title and hold that the risk of loss during transit is upon 
him.*” On the other hand, a court sometimes recognizes that the 
substantial benefit of the transaction has already passed to the 
buyer, and is thus led to assert that the buyer already has the legal 
title, and that the seller’s interest is merely a lien.** 


* WILLISTON, SALES, § 283. Collin County Nat. Bank ». Harris, 90 Ark. 439, 119 
S. W. 662 (1909). 

“ WiLLisTON, SALES, § 284. J. L. Price Brokerage Co. v. Chicago, etc. R. Co., 199 
S. W. (Mo. App.) 732 (1917). See also W. T. Wilson Grain Co. ». Central Bank, 139 
S. W. (Tex. Civ. App.) 996, 999 (1911). 

4 Sales Act, sec. 20 (2). 

Section 22 a. In Alderman Bros. Co. v. Westinghouse Air Brake Co., 92 Conn. 
419, 103 Atl. 267 (1918), and Kinney v. Horwitz, 93 Conn. 211, 105 Atl. 438 (1919), 
the court accordingly held the buyer liable for the price of goods destroyed in transit, 
though the bills of lading ran to the seller’s order. 

4’ Henderson v. Lauer, 28 Cal. App. go9, 181 Pac. 811 (1919); Willman Mercantile 
Co. v. Fussy, 15 Mont. 511, 39 Pac. 738 (1895); Penniman v. Winder, 103 S. E. (N. C.) 
908 (1920); St. Louis & San Francisco Ry. v. Allen, 31 Okla. 248, 120 Pac: 1090 (1912); 
Graham »v. Laird Co., 20 Ont. L. Rep. 11 (1909). 

8 Robinson v. Houston, etc. Ry. Co., tos Tex. 185, 146 S. W. 537 (1912). 
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B. The mercantile doctrine in regard to bills of lading has been 
most fully recognized in what are called c. i. f. contracts; that is, 
contracts where a total price is fixed covering the cost of the goods, 
their freight to the port of destination, and the cost of insuring 
them while in transit. Contracts of this sort are understood to in- 
volve as a primary feature an obligation on the part of the buyer 
to pay the price on presentation of documents, — that is, ordinarily 
the invoice of the goods, the bill of lading representing them, a re- 
ceipt for the freight and an insurance policy.“ Sometimes a ware- 
house receipt at the port of destination is substituted for the bill of 
lading. The insurance policy, as originally taken out, ordinarily 
either runs to the seller or is in such broad terms as to cover the in- 
terest of any one who may be owner of the goods while they are in 
transit. 

In this class of cases it is well established that the buyer may 
have a property interest in the goods from the time of shipment. 
A mysterious force is indeed often given to the letters c. i. f. 
which seems hardly warranted. It is possible to import into con- 
tracts which provide for payment in a lump sum of cost, insurance 
and freight, terms which differ very widely, but the assumption has 
generally been made that under a c.i.f. contract a property in- 


terest in the goods necessarily passes to the buyer on shipment, 
and that the title retained by means of the shipping documents is 
retained merely for security. 


“The familiar c.i.f. contract . . . has ‘its recognized legal incidents, 
one of which is that the shipper fulfils his obligation when he has put 
the cargo on board and forwarded to the purchaser a bill of lading and 
policy of insurance with a credit note for the freight.’” °° 





49 Treland v. Livingston, L. R. 5 H. L. 395, 406 (1871), per Lord Blackburn, and see 
cases of c. i. f. contracts cited in the following notes. 

50 Thames & Mersey Ins. Co. v. United States, 237 U. S. 19, 26 (1915), quoting from 
Stréms Bruks Aktie Bolag v. Hutchison, [1905] A. C. 515, 528. 

In Biddell v. E. Clemens Horst Co., [1911] 1 K. B. 934, 955, 956, Kennedy, J. (whose 
opinion was strongly approved on appeal to the House of Lords, E. Clemens Horst Co. 
v. Biddell, [1912] A. C. 18), said: “‘ At the port of shipment —in this case San Fran- 
cisco— the vendor ships the goods intended for the purchaser under the contract. 
Under the Sale of Goods Act, 1893, s. 18, by such shipment the goods are appropriated 
by the vendor to the fulfilment of the contract, and by virtue of s. 32 the delivery of 
the goods to the carrier — whether named by the purchaser or not — for the pur- 
pose of transmission to the purchaser is prima facie to be deemed to be a delivery of 
the goods to the purchaser. Two further legal results arise out of the shipment. The 
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It is accordingly said: “No one doubts that the seller’s breach of 
a c.i. f. contract arises on failure to ship, but no one suggests that 
the buyer’s duty to pay arises on such shipment.” * It follows also 
that the risk of loss is on the buyer, and a tender of proper docu- 
ments must be accepted, though the goods have previously been 
lost or have deteriorated.” 

This has been held true where the Sales Act is in force, thong 
that Act implies in rule 5 of section 19 that payment of the 
freight by the seller affords a presumption that the property in the 
goods was not intended to pass until they reached their destination.® 
The presumptions named in section 19 are by the terms of that 
section applicable only “unless a different intention appears;” 
and the well understood character of a c.i.f. contract is held to 
indicate a different intention. 

On principle it may be thought that any universal assumption 
that a c.i.f. contract must involve all the consequences just 
stated is unsound. Frequently such contracts expressly provide 
that payment shall be based on “net landing weights,” or that 
“‘sound packages” only shall be accepted. Such provisions are 
inconsistent with the idea that the risk of loss is on the buyer. 

On the whole question of transfer of a property interest on 





goods are at the risk of the purchaser, against which he has protected himself by the 
stipulation in his c. i. f. contract that the vendor shall, at his own cost, provide him 
with a proper policy of marine insurance intended to protect the buyer’s interest, and 
available for his use, if the goods should be lost in transit; and the property in the goods 
has passed to the purchaser, either conditionally or unconditionally. It passes condi- 
tionally where the bill of lading for the goods, for the purpose of better securing pay- 
ment of the price, is made out in favour of the vendor or his agent or representative: 
see the judgments of Bramwell, L. J. and Cotton, L. J. in Mirabita v. Imperial Otto- 
man Bank (1878), 3 Ex. D. 164. It passes unconditionally where the bill of lading is 
made out in favour of the purchaser or his agent or representative, as consignee.” 

5! Parker v. Schuller, 17 T. L. R. 299 (1901); Crozier, Stephens & Co. v. Auerbach, 
[r908] 2 K. B. 161; Farwell, J., in Biddell ». E. Clemens Horst Co., [1911] 1 K. B. 
934, 951. 

82 Manbre Saccharine Co. v. Corn Products Co., [1919] 1 K. B. 198; Biddell Bros. 
v. E. Clemens Horst Co., [1911] 1 K. B. 934, 959, per Kennedy, L. J., whose opinion 
was approved by the House of Lords on appeal, [1912] A. C. 18; Mee v. McNider, 109 
N. Y. 500, 17 N. E. 424 (1888); Smith v. Moscahlades, 193 App. Div. 126, 183 N. Y. 
Supp. 500 (1920); Martin v. Sclafani, 159 N. Y. Supp. 41 (1916); Smith Co. ». Marano, 
267 Pa. 107, 110 Atl. 94 (1920); Bowden 2. Little, 4 Comm. (Australia) 1364 (1907); 
Delaurier v. Wyllie, 17 Ct. Sess. Cas. (4th Series) 167 (1889). 

58 Smith ». Moscahlades, 193 App. Div. 126, 183 N. Y. Supp. 500 (1920); Smith Co. 
v. Marano, 267 Pa. 107, 110 Atl. 94 (1920). 





THE PROGRESS OF THE LAW, 1919-1920 755 


shipment of the goods, the decisions on c. i. f. contracts afford an — 
interesting comparison with cases previously cited where by con- 
tract or custom the price of goods is payable against bills of lad- 
ing, but no c.i. f. clause is inserted. As has been seen, apart from 
statute, the weight of American authority in those cases seems to 
hold that title and risk are in the seller until the buyer acquires 
the bill of lading. Yet every reason for holding that risk passes 
to the buyer on shipment under a c. i. f. contract is equally appli- 
cable to contracts which have no such clause. The provision that 
the seller pay the freight, indeed, permits a possible argument that 
no property interest passes in the c. i. f. cases which does not exist 
in the other cases, namely, that the seller being under a duty to 
pay for transportation may be supposed to be under a duty to de- 
liver the goods at destination and to retain the ownership until 
that duty is fulfilled. As has been said, though the Sales Act fol- 
lowing the common law raises a presumption that payment of the 
freight involves retention of ownership, the presumption has been 
held inapplicable to c.i.f. contracts. This seems sound, but surely 
the provision requiring the seller to pay the freight in the first in- 
stance cannot be a stronger indication of intent to pass the title 
than the contrasted case where the seller does not pay the freight, 
but where the buyer is compelled to pay it in order to get possession 
of the goods. 

The provision for insurance in a c.i.f. contract might afford 
definite indication of an intent to give the buyer a property in- 
terest as soon as the goods were shipped if the insurance policy 
were ordinarily taken out in the first place in the name of the buyer, 
but in fact the policy is not ordinarily so taken out. Therefore no 
inference seems permissible from that feature of the contract. 

C. The unfortunate failure of the courts to translate the mer- 
cantile customs in regard to bills of lading into rules of law, which 
has been confirmed in England probably beyond hope of change by 
the grounds of decision stated by the House of Lords in Sewell v. 
Burdick,™ finds illustration in recent prize cases. In the case just 
cited the court held that the indorsee of a bill of lading for security 
was not the person.“‘to whom the property in the goods passes,”’ 
within the meaning of a statute rendering such a person liable for 





54 ro App. Cas. 74 (1884). 
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freight. The court held that the indorsee of the bill of lading was 
a pledgee with a special property. Doubtless it would have been 
unfortunate to hold an indorsee of the bill of lading for security 
liable for freight. He is not the kind of owner whom the statute 
sought to reach. The result could have been attained by holding, 
as Lord Blackburn suggested, that the security holder was a mort- 
gagee, but that transfer by way of mortgage was not a transfer of 
“the” property within the meaning of the statute. 

Accepting the reasoning of this decision as conclusive, the English 
courts in several cases involving questions of prize law have held 
the holder of a bill of lading for security not an owner. 

In The Miramichi,» it was held that a cargo shipped under a 
c. i. f. contract by a neutral to a German buyer, on a British vessel, 
before the imminence of war, was not subject to seizure — the 
property in the goods, it was said, had not passed to the enemy; 
the documents not having been taken up by him, and money having 
been advanced on them by a neutral banker. Sir Samuel Evans 
said that under previous decisions it was settled 


“that, in the circumstances of the present case, the goods had not at the 
time of seizure passed to the buyers; but that the sellers had reserved a 
right of disposal or a jus disponendi over them, and that the goods still 
remained their property, and would so remain until the shipping docu- 
ments had been tendered to and taken over by the buyers, and the bill 
of exchange for the price had been paid.” 


But in The Odessa, where a cargo was shipped prior to the im- 
minence of war, and the appellants who were neutrals had accepted 
bills of exchange, and as security received a bill of lading which 
made the cargo deliverable directly to them or assigns, the court 
held that the general property was in a German buyer, and that 
the appellants were merely pledgees thereof; and that the prize 
court did not recognize the claim of the pledgee but that the matter 
was governed by legal ownership. Lord Mersey rather naively 
said,°’ ‘All the world knows what ownership is, and that it is not 
lost by the creation of a security upon the thing owned.” The 
cases are indistinguishable. In both of them the legal title to the 





55 [1915] Probate, 71, 78. 
5 [1916] 1 A. C. 145. 
87 Tbid., 154. 
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goods —a title held merely for security, however, — was in neu- 
tral hands, and the interest of the German buyers, though a prop- 
erty right like an equity of redemption, was burdened with an 
obligation amounting to the full price of the goods. The most re- 
cent decision of the Privy Council,** however, most fully exemplifies 
the lack of proper analysis of the relations of the parties in bill 
of lading transactions. A Texas seller had contracted to sell a 
Hamburg firm a quantity of wheat, “payment in Hamburg by 
net cash in exchange for shipping documents.” There was no 
anticipation of war at the time. The wheat was shipped on the 
British steamship Orteric, under bills of lading making the wheat 
deliverable to shipper’s order. The shipper indorsed the bills of lad- 
ing in blank and drew a draft on the Hamburg buyer for the con- 
tract price. Attaching the bills of lading to the draft, he sold it 
through brokers to the National City Bank of New York, indorsing 
it specially to that bank. The brokers’ contract described the 
transaction as a sale. The National City Bank indorsed the draft 
to a Hamburg bank for collection, the documents attached to it to 
be delivered to the drawees against payment. The bill of exchange 
was not accepted or paid, doubtless because the drawees expected 
that the war which had then broken out would prevent the cargo 
from reaching Germany —as indeed proved the case. The mer- 
cantile analysis of the situation thus presented is simple. The 
wheat was shipped under a contract with the German buyer and 
was at his risk from the time of shipment. The seller’s retention 
of title by taking the bill of lading to his own order, was merely for 
the purpose of securing the payment of the price. He was in ex- 
actly the legal situation of a conditional seller who on delivering 
goods to the buyer retains the title as security. 

When the Texas shipper sold the bill of exchange in New York, 
with the bill of lading as security, he assigned his claim for the price 
of the goods to the New York bank and with this he assigned his 
security title to the goods. He himself then dropped out of the 
transaction. In his own words, as he testified: “In the usual 
course of events when you part with those documents, you have 
said ‘good bye’ to the transaction.” On these facts the Privy 
Council, after disallowing the claim of the National City Bank, 





588 The Orteric, [1920] A. C. 724. 
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held that the property in the goods at the time of their seizure 
while in transit was in the Texas seller. The one person of the 
three parties interested who had dropped out of the transaction 
was thus held to be the owner. It is true that as drawer of the bill 
of exchange he would ultimately have to reimburse the City Bank, 
and would then receive back the cargo if not held by the British 
government; but so far as the cargo was concerned, this would be 
merely a rescission of a previous transfer, and had the Texas 
shipper drawn his bill of exchange without recourse, such a rescis- 
sion would not have taken place. The City Bank would probably 
not have cared to buy the bill of exchange, had it been drawn 
without recourse, but that method of drawing the draft could 
hardly have affected the ownership of the goods. 

The subject of trust receipts given by the ultimate buyers of 
goods to bankers holding a bill of lading as security, has been con- 
sidered in a few cases. It should make no difference in the sub- 
stantial rights of the parties whether the transaction takes the 
form of a direct shipment from the seller to the banker at the 
buyer’s home, with whom the buyer has arranged the credit, or 
whether after shipment to the seller’s order an indorsed bill of lad- 
ing is sent forward with a draft on the buyer’s banker, who by 
paying the draft acquires the security of the bill of lading. In either 
form of transaction the banker has title, and in either form the title 
is merely for security. Whether the banker may properly entrust 
the bill of lading to the ultimate buyer, giving the latter a right to 
get the goods from the carrier and to deal with them as the exi- 
gencies of his business may require, while the banker still retains his 
security title, is a question of policy to which the same consider- 
ations are applicable as where a conditional seller entrusts the 
buyer with possession and a right to use goods as his own, or where 
a chattel mortgagee similarly entrusts the mortgagor. The case 
may be technically distinguished from an entrusting by a lien holder 
or by a pledgee to the general owner, since their legal right to secu- 
rity is theoretically dependent on possession rather than title. 
Where the security holder has title there is involved merely the 
question of the propriety of allowing him to assert that title 
against creditors of or buyers from one to whom he has entrusted 
the property and to whom he has given the privilege of dealing 
with it in ways ordinarily appropriate only for an owner. 
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In the case of chattel mortgages, and to a less degree in that of 
conditional sales, it has been found desirable to require record by 
the holder of the security title as a pre-requisite to the assertion of 
his title against innocent third persons. The statutes making this 
requisite have not generally been held broad enough in their terms 
to affect the right of bankers who accept trust receipts for bills of 
lading held by them as security. In a recent bankruptcy case, 
however,®® the Ohio statute requiring record of conditional sales 
and similar bargains was held broad enough in its terms to deprive 
the banker of a right to reclaim from the buyer’s trustee in bank- 
ruptcy goods which the latter held under a trust receipt at the 
time of the bankruptcy. 

In a Massachusetts case, on the other hand, the banker was pro- 
tected against the representatives of an insolvent buyer’s estate. 
In that case, presumably in order to show that the local chattel 
mortgage act was inapplicable, the court said: 


“The plaintiff purchased the hides in its own name and interest for the 
ultimate use of the firm, directly from the foreign seller, and paid for 
them. It therefore had the legal title to the hides and rightly dealt with 
them as owner in its relations with the firm, and was not a mortgagee 
or pledgee.” 


The language may be justifiable to indicate that the case was 
not within the statute, but there is danger of its being misunder- 
stood to imply: 

. That the transaction in its substantial nature is distinguish- 
able from a transfer by way of security of a bill of lading originally 
running to the order of the seller or of the buyer. 

2. That there is not just as much propriety from the standpoint 
of both logic and public policy in requiring record where the bill of 
lading is in one form or the other. 

In substance the transaction is a mortgage," and the only excuse 





59 In re Bettman-Johnson Co., 250 Fed. 657 (1918). 

69 Peoples Nat. Bank v. Mulholland, 228 Mass. 152, 155, 117 N. E. 46 (1917). 

61 In Moors v. Kidder, 106 N. Y. 32, 44, 12 N. E. 818 (1887), where the bill of ladinz 
ran directly to the banker, the court said rightly: “Very likely, as is suggested for 
the defendant, the transfer was rather in the nature of a mortgage in which the title 
passes than in than of a pledge in which the pledgor is general owner.”” And In re 
Richheimer, 221 Fed. 16, 22 (1915), the court said of a similar transaction: “This 
‘security title’ of the bankers cannot have the force of an unqualified ownership of the 
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for not requiring record can be that, on a balance of conveniences, 
it is more important to have a form of business necessary for com- 
merce proceed unhampered than it is to protect such persons as 
may be deceived by the apparent ownership of those to whom 
bankers have entrusted goods upon which they hold security. This 
excuse is no better and no worse when the bill of lading runs directly 
to the banker’s order than when it is merely endorsed to him. 


WARRANTIES 


A number of cases have arisen in the law of warranty but most 
of them have no special interest. A few, however, may be men- 
tioned. 

On a sale of glue the buyer saw the barrels containing the glue 
and every facility was offered him for further inspection, but being 
pressed for time he did not open any of the barrels. It was held 
that ‘“‘he had examined the goods” within section 14 (subsection 2) 
of the Sale of Goods Act. As the American Sales Act follows the 
wording of the English Statute, the case has greater interest.® 
The decision follows the common law, for an opportunity for in- 
spection undoubtedly has the same effect as actual inspection; “ 
but the failure of the statutory codification so to provide in express 
terms gives some importance to the decision. 

Where the buyer specifies exactly what he desires, there is no 
warranty implied of fitness for a particular purchase. Thus, 
where the buyer specified the ingredients of brass to be manufac- 
tured, no warranty of the degree of hardness could be implied.© 
Similarly when fertilizer was sold under a guaranteed analysis 
there was no implied warranty that it was suitable for a particular 
crop though the seller knew the buyer intended it to fertilize land 





goods, with complete right of disposition irrespective of the importer’s interest. The 
exporters having ‘relinquished the whole of their interest’ on transmission of the bills 
of lading to the bankers, the title acquired by the bankers for security must leave a 
‘residue of ownership’ of some character in the importer under the contract of pur- 
chase and consignment of the goods.” 

62 Thornett v. Beers, [1919] 1 K. B. 486. 

6 See Sales Act, sec. 15 (3). 

64 WituisToN, SALES, § 234. See also Neal v. West Winfree Tobacco Co., 219 S. W. 
(Ark.) 326 (1920). 

* Century Electric Co. v. Detroit Copper, etc. Co., 264 Fed. 49 (1920). 
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for such a crop.* A contract to sell goods like a sample means 
goods such as the sample appears to be. One aspect of this prin- 
ciple was brought out in the leading case of Heilbutt v. Hickson,” 
where a sample shoe contained, unknown to the buyer, paper in 
the sole. The seller was there held bound to furnish shoes which 
had no paper in the sole. A converse situation is brought out in a 
recent California case.** The buyer ordered bottles, and a sample 
bottle was sent by the buyer which was said to show the exact 
finish wanted. Bottles were furnished by the seller which corre- 
sponded in shape and finish with the sample bottle, but a method 
of sterilization used by the buyer, and said to be indispensable in its 
business of selling certified milk, spotted the bottles which the 
seller furnished, though it did not injure the sample bottle. It was 
held that the seller having no knowledge of this method of steriliza- 
tion was not liable for breach of contract or warranty. 

In accordance with the generally prevailing rule in the United 
States, where the Sales Act has not been enacted, a dealer is not 
liable for defects of which he has no knowledge. Therefore, an 
automobile dealer was held not liable for latent defects in a machine 
which he sold.® 

It is to be observed that under the Sales Act, following the Eng- 
lish Statute, which in turn copied the English common law, a 
dealer is subjected to a larger liability.”° 

Many cases have arisen recently in regard to the liability of a 
manufacturer of food products to an ultimate purchaser from a 
retail dealer due to the improper: character of the food. The 
general rule in regard to all warranties is that they do not run in 
favor of any but an immediate purchaser,” and this principle has 
been held applicable generally to sales of food to a subpurchaser.” 
Several recent cases, however, have imposed the absolute liability 





6 Bowker Fertilizer Co. v. Wallingford, 111 Atl. (Me.) 329 (1920). 

& L.R. 7 C. P. 438 (1872). 

68 Travis Glass Co. v. Robbins, 31 Cal. App. 551, 189 Pac. 112 (1920). 

69 Hoyt v. Hainsworth Motor Co., 192 Pac. (Wash.) 918 (1920). 

70 See Sales Act, sec. 15. 71 WILLISTON, SALES, § 244. 

7% Nelson v. Armour Packing Co., 76 Ark. 352, 90 S. W. 288 (1905); Drury ». Ar- 
mour, 140 Ark. 371, 216 S. W. 40 (1919); Prater v. Campbell, r10 Ky. 23, 60 S. W. 918 
(1901); Roberts v. Anheuser Busch Assn., 211 Mass. 449, 98 N. E. 95 (1912); Tom- 
linson v. Armour Packing Co., 75 N. J. L. 748, 70 Atl. 314 (1907); Crigger ». Coca- 
Cola Bottling Works, 132 Tenn. 545 (1915). - 
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of a warrantor on such a manufacturer in favor of the ultimate 
purchaser.” 

There of course is no doubt that the manufacturer is liable to 
the ultimate purchaser for the consequences of negligence if negli- 
gence can be established,“ but to go further seems somewhat 
severe. There is difficulty in distinguishing subsales of food from 
subsales of such other articles of merchandise at least as are likely 
to produce physical injury if improperly manufactured. The 
difficulty in theory, however, which most courts seem to feel, that 
the liability of a warrantor is contractual, and, therefore, can only 
run directly between a purchaser and his immediate seller, does 
not seem impressive. A warranty is in many cases imposed by law 
not in accordance with the intention of the parties; and in its 
origin is enforced in an action sounding in tort, and based on 
the plaintiff’s reliance on deceitful appearances or representations 
rather than on a promise. 


PERFORMANCE OF A CONTRACT TO SELL 


The Sales Act provides, — 


“Where delivery has been delayed through the fault of either buyer or 
seller the goods are at the risk of the party in fault as regards any loss 
which might not have occurred but for such fault.” % 


It has rightly been held that this provision has reference only to a 
temporary fault, while the contract between the parties is still 
subsisting.” It cannot be supposed that the seller may continue 
permanently to hold the goods at the risk of the buyer when the 
latter is in default. Two recent cases, one of which arose under the 





% Dothan Chero-Cola Bottling Co. v. Weeks, 16 Ala. App. 639, 80 So. 734 (1918); 
Davis v. Van Camp Packing Co., 176 N. W. (Ia.) 382 (1920); Parks v. Yost Pie Co., 
93 Kan. 334, 144 Pac. 202 (1914); Chysky v. Drake Bros. Co., 192 App. Div. 186, 182 
N. Y. Supp. 459 (1920); Ward v. Morehead City Seafood Co., 171 N. C. 33, 87 S. E. 
958 (1916); Catani v. Swift & Co., 251 Pa. 52, 95 Atl. 52 (1915); Mazetti ». Armour & 
Co., 75 Wash. 622, 135 Pac. 633 (1913); Flessher v. Carstens Packing Co., 93 Wash. 48, 
160 Pac. 14 (1916). See also dissenting opinion in Drury v. Armour & Co., 140 Ark. 
371, 216 S. W. 40 (1919). It is sometimes not easy to be sure whether a court holds 
that the manufacturer is liable without negligence or that the defect proved to exist 
in the manufactured product is without more sufficient evidence of negligence. 

7 See cases collected in 18 Mrcn. L. REv. 436. 

% Sales Act, sec. 22 (b). 

% Rylance v. The James Walker Co., 129 Md. 475, 99 Atl. 597 (1916). 
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Sales Act and the other at common law, presented a situation 
of such temporary fault where the buyer was held liable for 
loss.”” 

No occasion should be lost to emphasize the distinction between 
the several uses of the word acceptance in the law of sales. It is 
variously used in three connections: 

1. As indicating a method of satisfying the Statute of Frauds; 

2. As indicating assent by the buyer to take title to the goods; 

3. As indicating not only such assent, but an assent by the buyer 
to take the seller’s performance as full satisfactian. 

The requirements of acceptance under the Statute of Frauds will 
not here be discussed, but two recent cases illustrate the principle 
that a buyer who makes use of property offered to him under a con- 
tract to sell, thereby assents to transfer of ownership.’”* This is 
true, even though the buyer asserts while using the goods that he 
does not accept them.”® The cases present an illustration of the 
principle that where a certain act is rightful only upon one 
assumption, the actor is not allowed to assert that he acted on 
any other assumption. In other words, he cannot set up that his 
act was wrongful.*° 

The much vexed question whether acceptance by the buyer of 
goods which are inferior to the requirements of a contract between 
the parties frees the seller from liability is settled by the provi- 
sions of the Sales Act in the negative, though the buyer will lose 
his rights if he fails to give notice within a reasonable time after he 
“knows or ought to know” of the breach of any promise or war- 





7 In Schenning v. Devere, etc. Lumber Co., 180 N. W. (Wis.) 136 (1920), lumber 
was sold for delivery f.o. b. at a certain siding, and the seller had written the buyer, 
urging immediate orders for shipment because of the danger from fire while the lumber 
remained piled in the yards near the railroad track. To this the buyer replied, promis- 
ing to send shipping iristructions in a day or two. The trial court found that a delay 
of ten days in sending the shipping instructions was unreasonable under the circum- 
stances, and the buyer was held liable for the loss, though the title remained in the 
seller, under the Sales Act (St. 1919, § 1684t-22, subd. 2). In Bishop v. Descalzi, 31 
Cal. App. 543, 189 Pac. 122 (1920), a buyer who wrongfully refused to receive the 
oranges he contracted to purchase was held liable for the price of oranges destroyed 
thereafter by frost before the owner could resell them, regardless of whether the title 
to the oranges had passed or not. 

78 Vapor Vacuum Heating Co. v. Kaltenbach & Stephens, Inc., 111 Atl. (N. J.) 
171 (1920). 

7 Robertson & Wilson Co. v. Richman, 180 N. W. (Mich.) 470 (1920). 

8 WituisTon, ConTRACTS, §§ 21, n., 1795, 1856. 
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ranty.*' The buyer’s right to damages after acceptance of the 
goods was enforced under this provision in a recent Connecticut 
decision.** Several cases in New York have also construed the 
section of the act and recognized that the previous rule in New 
York, which with certain rather technical exceptions denied the 
buyer relief, has been abolished.* 

Whether the requirement of notice imposed by the Sales Act has 
been reasonably complied with involves a question of fact; * and 
the requirement is not confined to alleged breach of warranty or 
promise of quality, but is applicable to breach of any promise of 
the seller, for instance to deliver at a certain time.” It may be 
objected, what is the use of notifying a seller who has contracted 
to deliver goods on June 1 and who delivers them on June 2 that he 
has broken his contract by a late delivery? The seller must know 
that without being notified. But the words of the statute cover 
breach of “any promise or warranty”; and the purpose of the re- 
quirement is to inform the seller not merely that he has failed in 
the exact performance of his obligation, but also that the buyer 
does not accept the defective performance (as he might) in full 
satisfaction. 

It has been decided in a number of cases that where one who is 
under several contracts to sell goods finds it impossible for some 
cause which operates as a legal excuse to fulfill all the contracts, he 
may apportion to the several buyers ratably the amount still 
possible for him to furnish, without liability for the deficiency.® 
A recent Missouri decision *’ turned on a term of a contract to sell 
coal, providing that the seller might make other contracts for the 





81 See Sales Act, sec. 49. 
® Williams v. Perrotta, 111 Atl. (Conn.) 843 (1920). See also Bishop v. Descalzi, 
31 Cal. App. 542, 189 Pac. 122 (1920); Trimount Lumber Co. v. Murdough, 229 Mass. 
254, 118 N. E. 280 (1918). 

8 Regina Co. v. Gately Furniture Co., 171 App. Div. 817, 157 N. Y. Supp. 746 
(1916); Mastin v. Boland, 178 App. Div. 421, 165 N. Y. Supp. 468 (1917); Kutsukian 
v. Limpert, 167 N. Y. Supp. 1036 (1918); Mechlowitz v. Krenik, 170 N. Y. Supp. 923 
(1918); Majestic Cola Co. v. Bush, 171 N. Y. Supp. 662 (1918). 

84 M. & M. Co. v. Hood Rubber Co., 226 Mass, 181, 115 N. E. 234 (1917); Stone 2. 
Beim, 176 N. Y. Supp. 25 (1919). 

8 Trimount Lumber Co. v. Murdough, 229 Mass. 254, 118 N. E. 280 (1918); 
Mason ». Valentine Souvenir Co., 180 App. Div. 823, 168 N. Y. Supp. 159 (1917). 

86 WiLListon, ConTRACTS, § 1962. 
8? White Oak Coal Co. v. Squier Co., 219 S. W. (Mo. App.) 693 (1920). 
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sale of coal, and that if the total obligations thus created should 
exceed the seller’s total shipments it might apportion the goods 
pro rata among the buyers, and that the buyers should accept the 
partial fulfilment of the orders without recourse. The contract 
was held to lack consideration so long as it remained executory, 
since the seller had it in its power to make further contracts or to 
diminish shipments and thereby create at will a situation which 
would free it from obligation. 

The argument does not seem convincing, since the contingency 
of making other contracts beyond its power to fulfill, though wholly 
within the seller’s power, could only be brought about by incur- 
ring detriment. Though by lowering the price sufficiently doubt- 
less an excessive number of contracts could be obtained, this in 
itself would involve detriment to the seller, since it would be obliged 
to deliver coal under such contracts at unwarrantably low prices. 
Similarly, diminishing shipments would involve loss to the seller. 


CONDITIONAL SALES 


The troublesome question of the rights and remedies of the par- 
ties to a conditional sale bids fair to be settled by statute rather 
than by common law, the rules prevailing at common law being 
in great confusion, and in the majority of states being founded on 
no just principle.** The Uniform Conditional Sales Act has been 
passed in Alabama, Arizona, Delaware, New Jersey, South Dakota, 
Wisconsin, and will doubtless be enacted in other states this sea- 
son. The statute provides a uniform method of filing contracts 
of conditional sales in order to validate them against subsequent 
purchasers and creditors of the buyer, and also makes provision 
for the protection of both the seller’s and the buyer’s interest, fol- 
lowing the analogy of chattel mortgages. Aside from this statute, 
many states afford the buyer some protection against the possi- 
bility of being wholly deprived of the goods for breach of condi- 
tion and also forfeiting all payments made. 

In a recent Oregon decision,*® without the aid of statute the 
court correctly held, contrary to the more commonly prevailing 
rule at common law — which compels a conditional seller to elect 





88 WILLISTON, SALES, § 579. 
%® First National Bank v. Yocom, 96 Ore. 438, 189 Pac. 220 (1920). 
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either to sue for the price or to reclaim the goods, but denies him 
the right to do both — that a deficiency judgment might be had 
after seizure of the goods by the seller and resale of them.” 

In another recent decision *' on a disputed point the Minnesota 
court reached the correct conclusion. The opinion reads: 


“There is excellent authority for holding that when the vendor in a 
conditional sale contract wrongfully takes possession of the property 
the vendee may treat the contract as rescinded and recover the pay- 
ments made.” 

“Cases adopting this doctrine seem to hold that the amount of the 
payments should be reduced by the value of the use, and in a proper 
case by a charge for depreciation.* In other jurisdictions the wrongful 
taking is treated as a conversion for which damages appropriate to an 
action of conversion may be recovered.™ 

“The cases treating the vendee’s wrong as a rescission are in some 
confusion, in part because of the different views obtaining as to the 
nature of a conditional sale contract, and the measure of damages which 
they adopt is sometimes difficult of application. Treating the vendor’s 
taking as a wrong for which trover lies is in harmony with our holdings 
upon the right of a chattel mortgagor to recover in conversion from his 
mortgagee who has wrongfully retaken the mortgaged property.® It 
affords a definite and adequate remedy. We hold that the vendee, in 





% Jd., 221. The court said: “The rule followed in this state is in effect that, 
where one of the remedies provided in a contract for the sale of property containing a 
reservation of the title in the seller until payment of the purchase price is the right on 
default of the buyer to seize and sell the property at public or private sale and apply 
the proceeds toward the payment of the purchase price, and the seller exercises this 
right, he is entitled to recover from the buyer any balance remaining after so crediting 
the proceeds of the resale. See also Christie v. Scott, 77 Kan. 257, 94 Pac. 214; Van 
Den Bosch v. Bouwman, 138 Mich. 624, ror N. W. 832, 110 Am. St. Rep. 336; Warner 
v. Zuechel, 19 App. Div. 494, 46 N. Y. Supp. 569; Ascue v. C. Aultman & Co., 2 Will- 
son Civ. Cas. Ct. (Tex.) § 497; McPherson v. Acme Lbr. Co., 70 Miss. 649, 12 South. 
857; Dederick v. Wolfe, 68 Miss. 500, 9 South. 350, 24 Am. St. Rep. 283; and note, 
L. R. A. 1916A, 919.” 

% Reinkey v. Findley Electric Co., 180 N. W. (Minn.) 236 (1920). 

® Bray v. Lowery, 163 Cal. 256, 124 Pac. 1004 (1912); Madison, etc. Co. v. Osler, 
39 Mont. 244, 102 Pac. 325 (1909); Rhodes v. Jenkins, 2 Ga. App. 475, 58 S. E. 897 
(1907). To these cases may be added Daskalopolis ». Mulvanity, 111 Atl. (N. H.) 
832 (1920). 

% Citing Rhodes v. Jenkins, 2 Ga. App. 475, 58 S. E. 897 (1907); Bray v. Lowery, 
163 Cal. 256, 124 Pac. 1004 (1912). 

* Citing Smith v. Goff, 29 R. I. 430, 72 Atl. 289 (1909); Clark v. Clement, 75 Vt. 
417, 56 Atl. 94 (1903); Goggan v. Garner, 119 S. W. (Tex. Civ. App.) 341 (1909). 

% Citing 1 DUNNELL, Minn. Dic., § 1474 and cases cited. 
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a situation such as is presented to us, cannot recover the payments made, 
but must recover, if he seeks damages alone, in conversion.” 


It may be added in support of this conclusion that a conditional 
sale is a sale from the time that the goods are delivered to the buyer. 
It is not a mere contract to sell; and a buyer cannot rescind an 
executed purchase when the seller retakes the goods wrongfully. 


Samuel Williston. 
HarvarD LAw SCHOOL. 





% WILLISTON, SALES, §§ 333 ef seq. 
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Wuat Law GOVERNS THE REVOCATION OF A WILL. — A recent case 


presents a problem in conflicts of laws between two statutes of the same 
state. In In re Cutler’s Will‘ the court admitted to probate a will ex- 
ecuted ? by the testatrix before her marriage. Her husband was domi- 
ciled in New York and, according to the New York law in force at the 
time,‘ her marriage revoked her will. But at the time of her death, 
while she was still domiciled in New York, the law had been changed so 
that marriage for the purposes of this case was no longer a revocation.® 
Which law should govern the alleged revocation of a will of personalty? 
At the outset it must be conceded that the problem is primarily a 
question of statutory construction. No constitutional provision is in- 
volved. There are no vested rights to be divested since a will is ambu- 





’ in 186 N. Y. Supp. 271 (1921). For the facts of the case see RECENT CASES, p. 785, 
infra. 

2 The will was executed while the testatrix was domiciled in New Jersey. But 
New Jersey law could not govern the alleged revocation. In re White’s Will, 183 
N. Y. Supp. 129 (1920). See 6 Corn. L. Q. 212. There is no reason for dating the 
revocation back to the time of execution; the only doubt is whether it should not be 
dated forward to the law of the testator’s domicile at death. 

’ This fact is not clear from the opinion, but it appears in the record that not only 
the husband but the wife also was domiciled in New York prior to the marriage. 

4 See 1909 N. Y. Laws, c. 18, § 36. 

5 See 1919 N. Y. Laws, c. 293, § 1. The new statute substitutes a rebuttable pre- 
sumption of revocation in place of the absolute revocation, thus placing unmarried 
men and women on the same footing. See 1909 N. Y. Laws, c. 18, § 35. 





NOTES 769 


latory; the contract clause is obviously inapplicable; ® the ex post facto? 
prohibition applies only to criminal] law; * and there is no other limita- 
tion upon retrospective legislation either in the United States Constitu- 
tion or in the constitutions of a very large majority of the states. The 
legislature is free to dictate what law should control. Ordinarily the 
statute in question contains a proviso that it is to apply only to wills 
executed after a fixed date in the future." But there is nothing to pre- 
vent a retroactive statute framed to cover all wills and all alleged revo- 
cations in the past,’ as long as rights have not already vested under a 
will by the death of the testator."* Frequently, however, the statute is 
entirely ambiguous. The courts must then fall back upon the principle 
that every presumption is against a retrospective construction." 
Granting that the statute in force at the testator’s death is not ret- 
rospective, the situation is the same as if the testator had changed his 
domicile after the alleged revocation and the two conflicting laws had 
been enacted by different states.1° The problem is then reduced to the 
question under which law the alleged revocation took effect. The an- 
swer must depend ultimately upon the dual nature of the will itself. 
During the life of the testator the will leads an inchoate existence as an 
important legal instrument, but it is only at the testator’s death that it 
takes effect upon his property. Which of these two natures prevails and 
hence which law applies depends upon the point in issue. The legal 
operation of a will upon the testator’s property is governed by the law 
in force at his death.‘* Where the validity of its execution is in issue, 





§ See Unrrep States Constitution, Art. I, Sec. 10 (1). 

7 See UniteD States Constitution, Art. I, Sec. 9 (3), Sec. 10 (1). 

8 Calder v. Bull, 3 Dall. (U. S.) 386 (1798). 

9 Only a very few states have such a constitutional provision. See, for example, 
Mo. Constitution, Art. II, Sec. 15; N. H. Constrrution, Pt. I, Art. 23; TENN. 
ConstiTuTIon, Art. I, Sec. 20. 

10 Several cases can be explained entirely upon principles of statutory construction. 
See Baptist Missionary Union v. Peck, ro Mich. 341 (1862); Sherry v. Lozier, 1 Bradf. 
(N. Y.) 437 (1851). For the freedom of the legislature in this respect see 1 REDFIELD, 
Wits, 3 ed., § 30a (18). 

11 See, for example, 7 Wa. IV & 1 Vict., c. 26, § 34. Where the conflict is between 
laws of different sovereigns, compare Lord Kingsdown’s Act, 24 & 25 VICT., c. 114, 
§ 3, “no will or other testamentary instrument shall be held to be revoked . . . by 
reason of any subsequent change of domicile. . . .” Fora list of analogous American 
statutes see E. G. Lorenzen, “The Validity of Wills, Deeds, artd Contracts as Regards 
Form in the Conflict of Laws,” 20 YALE L. Jour. 427, 435. 

2 Where the conflict is between laws of different sovereigns, a retroactive statute 
could not of course be given effect. But a statute might be framed to forbid probate 
of all wills executed before marriage. 

18 Wilderman v. Mayor and City Council of Baltimore, 8 Md. 551 (1855); Giddings 
v. Turgeon, 58 Vt. 106, 4 Atl. 711 (1886). See SepGwick, STATUTORY AND CONSTI- 
TUTIONAL LAW, 2 ed., 347. 

14 See BLack, CONSTITUTIONAL Law, 3 ed., 754; SEDGWICK, STATUTORY AND Con- 
STITUTIONAL LAW, 2 ed., 173. 

15 This is on the assumption that there are no questions of conflicting public policy 
involved. Upon questions involving realty under the will the lex rei sitae must be 
— for the law of the testator’s domicile. Carpenter v. Bell, 96 Tenn. 294 

1896). 

16 In re Kopmeier, 113 Wis. 233, 89 N. W. 134 (1902); Bishop »v. Bishop, 4 Hill 
(N. Y.), 138 (1843); Price v. Taylor, 28 Pa. St. 95 (1857); Wilson v. Greer, 151 Pac. 
629 (Okla.) (1915). 





770 HARVARD LAW REVIEW 


the courts are divided, but probably the better view is that here too the 
law in force at his death controls.” It might seem to follow that a 
revocation was governed by the same law. A revocation is simply a 
formal expression of intent that the will should not take effect at death. 
But this intent is accomplished by cutting the will off in its youth with- 
out waiting until it is full grown. A revocation takes immediate effect 
upon the inchoate existence of the will. This is brought out by the law 
on revival. If a revocation were purely ambulatory and took effect 
only upon death, its own revocation would surely be enough of itself 
to allow the original will to be probated as if nothing had happened. 
But in general the Wills Act 1* in England and the American statutes 
in accord require a re-execution of the will,!® and the other line of legis- 
lation requires a clear intent to revive it by the terms of the revocation.” 
Doubtless this legislation is prompted by the same policy which favors 
a formal execution of the will in the first place. But the former type of 
statute shows that the revocation must have taken immediate effect 
upon the will and the latter type certainly points the same way. In 
fact the very term “revival” indicates that the will suffered before the 
testator’s death. And authority is in accord. The distinct majority of 
cases hold that an alleged revocation is governed by the law in force at 
the time it was made.” 





LIABILITY FOR ATTACK BY MAp Doc KNowN T0 BE Vicious. — It is 
well settled that at common law the owner of a domestic animal is not 





17 For law at death: Wakefield v. Phelps, 37 N. H. 295 (1858); Langley v. Lang- 
ley, 18 R. I. 618, 30 Atl. 465 (1894); Sutton v. Chenault, 18 Ga. 1 (1855); Lawrence v. 
Hebbard, 1 Bradf. (N. Y.) 252 (1850). See 1 JARMAN, WILLS, 6 Am. ed., 332 n.; RED- 
FIELD, WILLS, 3 ed., § 30a (17) (18). Cf. Moultrie v. Hunt, 23 N. Y. 394 (1861). 
For law at date of execution: Lane’s Appeal, 57 Conn. 182, 17 Atl. 926 (1889); 
Packer v. Packer, 179 Pa. St. 580, 36 Atl. 344 (1897); Barker v. Hinton, 62 W. Va. 639, 
59 S. E. 614 (1907). See ScHOULER, WILLS, 3 ed., § 11. 

Nothing turns on whether the law in force at death validates or invalidates the will. 

18 See 7 Wa. IV & 1 Vicr., c. 26, § 22. 

19 For a list of these statutes see WARREN, CASES ON WILLS, 315 n. 

20 For a list of these statutes see WARREN, CASES ON WILLS, 320 n. 

21 Goodsell’s Appeal, 55 Conn. 171, 10 Atl. 557 (1887); Swan v. Sayles, 165 Mass. 
177, 42 N. E. 570 (1896); Jn re Tuller, 79 Ill. 99 (1875). See Smith v. Clemson, 
6 Houst. (Del.) 171 (1880). 

The same rule applies where the conflict is between laws of different sovereigns. 
In re Martin, [1900] P. D. 211. See 14 Harv. L. REv. 379. See Minor, ConrFticts, 
§ 149. Contra, Coburn’s Will, 9 Misc. (N. Y.) 437, 30 N. Y. Supp. 383 (1894). The 
following two cases turn upon’ Lord Kingsdown’s Act, note 11, supra: — Goods of 
Reid, L. R. 1 P. & D. 74 (1866); In the Estate of Groos, [1904] P. D. 269. But the 
language in the former case indicates that apart from the statute the law at death 
should govern, while the language in the latter favors the law at the date of the alleged 
revocation. 

As far as the problem of conflicts goes it should make no difference whether the 
law in force at the time the revocation was made rendered it valid or not. If a revoca- 
tion is a complete act, effective at once, it must stand or fall by the law in force at 
that time. And it is immaterial whether the revocation is by act, codicil, or operation 
of law. The distinction between a codicil and an actual tear for the purpose of con- 
flicts of laws is only apparent. The reasoning above turns upon the effect rather than 
the superficial character of the revocation. 
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liable, in the absence of scienter, for injuries caused by it.!' Even after 
he acquires knowledge of a propensity in the animal to cause harm, he 
is liable, by the weight of authority, not for all damage the animal may 
thereafter cause,? but only for those types of injuries which he knew it 
had a propensity to inflict. For instance, an owner knowing only that 
his dog has a ferocious disposition toward other animals, cannot be-held 
for an attack upon a human being.‘ 

The foregoing rule has often led to the general statement that the 
owner is liable only for the injuries resulting from some vicious or mis- 
chievous disposition of which he had notice. And since ordinarily in- 
juries committed by an animal are due to its viciousness, it is usually 
immaterial whether it be said that the owner is liable because he knew 
from the nature of the animal that the type of act committed was to be 
expected, or because the act was in fact due to some disposition of which 
he had knowledge. It sometimes happens, however, that although the 
owner had notice of a vicious disposition which would naturally lead 
the animal to commit a certain injury, the animal commits that very 
injury not on account of its viciousness, but for some other reason of 
which the owner had no notice. These circumstances existed in a recent 
Missouri case. The owner of a dog knew that it was vicious. But un- 
known to the owner, the dog became afflicted with rabies and bit a 
child, causing her death by hydrophobia. The death being a proximate 
result of the bite,’ the owner clearly would be liable for it had the bite 
been due, even in part, to the dog’s viciousness. Assuming, however, 
that the bite was not due to viciousness but solely to the rabies,’ should 
not the result be the same? ® { 








1 Mason »v. Keeling, 12 Mod. 332 (1699); O’Connell v. Jarvis, 13 App. Div. 3, 43 
N. Y. Supp. 129 (1897); Domm ». Hollenbeck, 259 Ill. 382, 102 N. E. 782 (1913). 

2 But see Quilty v. Battie, 155 N. Y. 201, 204, 32 N. E. 47, 49 (1892); Speckmann 
v. Kreig, 79 Mo. App. 376, 381 (1899). 

3 Cox v. Burbidge, 13 C. B. (N. s.) 430 (1863); Klenberg v. Russell, 125 Ind. 531, 
25 N. E. 596 (1890). 

* Keightlinger v. Egan, 65 Ill. 235 (1872); Osborne v. Chocqueel, [1896] 2 Q. B. 

109. 

5 See Merritt v. Matchett, 135 Mo. App. 176, 178, 115 S. W. 1066, 1068 (1909), 
per Johnson, J. 

6 Clinkenbeard v. Reinert, 225 S. W. (Mo.) 667. For the facts of this case see 
RECENT CASES, p. 783, infra. 

7 Cf. Armstrong v. Montgomery St. Ry. 123 Ala. 233, 26 So. 349 (1899); Day ». 
Gr. East. Cas. Co., 104 Wash. 575,177 Pac. 650 (1919). See J. H. Beale, “The Proxi- 
mate Consequences of an Act,” 33 Harv. L. REv. 633, 645. 

8 It may be that the ferocity of a mad dog is to some extent regulated by its natural 
disposition. See 14 ENCYCLOPAEDIA BRITANNICA, 11 ed., 168. If this is so it cannot 
be said that any bite of a mad dog, normally vicious, is not due, at least in part, to its 
viciousness. 

® The court held the defendant liable on the ground that on learning of the dog’s 
viciousness, he kept it at his peril of answering for all injuries it might thereafter 
inflict. But see cases cited in note 3, supra. The decision of the court may, however, 
be justified by the fact that the injury would not have occurred but for the violation 
of a local ordinance forbidding the harboring of vicious dogs and apparently designed 
to prevent, among other things, attacks upon human beings. See E. R. Thayer, 
“Public Wrong and Private Action,” 27 Harv. L. REv. 317, 328. But see Marsh v. 
Koons, 78 Oh. St. 86, 84 N. E. 599 (1908); Heath’s Garage (Ltd.) v. Hodges, 32 
T. L. R. 134 (1915); Bowen »v. Lightfoot, 52 Dom. L. R. 305 (1920). 
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While the precise question seems never to have arisen before,!° it 
appears that on both reason and authority when the owner has notice 
that his dog has a propensity to bite mankind, he should thereafter be 
liable for any bite inflicted by it, whether proceeding from a ferocious 
disposition or not. All animals being to some extent a menace to the 
public, the general security demands restraint. The reasons for not 
imposing absolute liability in the case of ordinary domestic animals not 
known to be dangerous are not only that the menace is comparatively 
slight, but also that the owner should not be held for those injuries 
which, not being expected, he reasonably omits to provide against. But 
as soon as he has reason to anticipate a certain type of injury, having 
been put on his guard, he must prevent injuries of that type." A change 
in the circumstances which may induce the animal to commit those in- 
juries, whether known or not, can surely be no excuse for a failure to 
prevent them. Having reason to expect injuries of a certain type he 
must at his peril ” restrain the animal from committing those injuries. 
This rule seems to be borne out by the early cases, where the stricter 
rules of pleadings were enforced, in which the material averment of 
scienter was that, well known to the defendant, the animal was accus- 
tomed to commit the very type of injury that occurred. And in cases 
where it is doubtful whether the injury was caused by a ferocious dis- 
position of the animal or by mere playfulness, the courts have refused 
to inquire into the motive of the animal, but have held it sufficient for 
recovery that the type of injury inflicted was to be expected.“ Scienter, 
in other words, refers not to the disposition of the animal, but to the 
fact that it may be expected to commit a certain type of injury.'® Other- 
wise in order to recover for a dog’s bite it would be necessary for the jury 
to determine in each case whether the bite was due to playfulness, or to 
viciousness, or to the rabies,’® and then find that the owner had knowl- 
edge of the particular condition that brought about the injury. 

Having been put on his guard, it became the defendant’s duty, in the 
case under discussion, to prevent any and all bites which might be in- 
flicted by that dog on human beings. This duty continued as long as 
the dog had a propensity so to bite. Its subsequent affliction with 





10 In Hadwell v. Righton, [1907] 2 K. B. 345, the defendant’s fowl while straying 
on the highway was chased by a dog into the wheel of the plaintiff’s bicycle. The 
court denied recovery but suggested that if the defendant had known of any habit in 
the fowl to fly at wheels, he would have been liable. 

1 Gething v. Morgan, [29 L. T. R. 106 (1857). See 2 Coorry, Torts, 3 ed., 

697. 
2 This is true in all but a few jurisdictions where he is held only to due care in re- 
straining the animal. Worthen v. Love, 60 Vt. 285, 14 Atl. 461 (1888); Hayes »v. 
Smith, 62 Oh. St. 161, 56 N. E. 879 (1900); De Gray v. Murray, 69 N. J. L. 458, 55 
Atl. 237 (1903). 

"Worth »v. Gilling, L. R. 2 C. P. 1 (1866); Read v. Edwards, 17 C. B. (N. s.) 245 
(1864); see Osborne v. Chocqueel, [1896] 2 Q. B. rog, 111. But see Hartley v. Harriman, 
1 B. & Ald. 620 (1818). 

4 State v. McDermott, 49 N, J. L. 163, 6 Atl. 653 (1886); Oakes v. Spaulding, 40 
Vt. 347 (1867). 

8 See Duval v. Barnaby, 75 App. Div. 154, 77 N. Y. Supp. 337, 338 (1902). 

16 Tf “the devil himself knoweth not the mind of man,” we can scarcely expect the 
jury to determine with any degree of certainty what was going on in the mind of a 

og. 
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rabies, though it imposed no further duty upon the owner, since he 
had no notice of it, did not alter the duty already imposed of restrain- 
ing the dog from biting. Having failed in this, the defendant was 
rightly held liable for the death that resulted. 





Auici Curi4z.— In all trials, while the parties supply the knowledge 
of the facts particular to their quarrel, the court on its part supplies the 
necessary knowledge of law and of such fact, generally accepted, as will 
be judicially noticed. In many cases a court has discretion to inform 
itself, in addition, of facts beyond the scope of judicial notice and to act 
upon them sua sponte, to prevent a miscarriage of justice.2 To fulfill 
all these duties a court may frequently require more than that assistance 
which is usually rendered by the counsel of parties to the case. Accord- 
ingly, the custom was early adopted * and has been uniformly adhered 
to of allowing counsel unconnected with a case to give advice, either on 
request of the court or by its permission,‘ as amici curiae. Even a mere 
bystander may so appear.® The advice so given is embodied in the form 
of a suggestion.® It is often referred to as a motion,’ although denial of 
such a motion gives no right of appeal. Nor may either party object to 
the receipt of a suggestion of this sort unless it was clearly improper.® 
An amicus curiae cannot perform any act on behalf of a party; '° his 





1 Ryder v. Wombwell, L. R. 4 Ex. 32 (1868); Clough v. Goggins, 40 Ia. 325 (1875). 
See 4 WicmMorE, EvENcE, §§ 2565-2582. 

2 Coulson v. Disborough, [1894] 2 Q. B. 316; Serle v. St. Eloy, 2 P. Wms. 386 (1726). 
And see other examples in notes 18, 19, 21-25, infra. 

3 Collections of the cases appearing in the Year Books will be found in THELOALL’s 
ABRIDGMENT, 200, and in 2 VINER’Ss ABRIDGMENT, 475-476. One of the earliest cases 
in which the term appears is Y. B. 4 HEN. VI. 16 (1426). All pleaders (countors), 
as distinguished from attorneys, were in their beginnings curiously similar to amici 
curiae. See 1 POLLOCK AND MAITLAND, History oF ENGLISH LAw, 2 ed., 211-217. 
In theory all argument of law before a court is directed rather to inform the court 
than to persuade it. 

4 Post v. Louis, 172 N. Y. Supp. 561 (1918). In this case the appellate court re- 
fused to force upon the trial court the advice of an amicus curiae which the trial court 
had declined. 

5 Falmouth v. Strode, 11 Mod. 136, 88 Reprint 949 (1708); Williams v. Blunt, 
2 Mass. 207 (1806). The statute of 5 Hen. IV, c. 8 (1403) (1 Stat. aT L. 458), pro- 
vided with reference to feigned suits of debt: “‘(5) It is ordained and stablished, 
That the Justices in the King’s Courts, and other Judges, before whom such Suits 
and Actions . . . shall be sued and taken, shall have Power to examine the Attorneys, 
and others whom please them, and thereupon to receive the Defendants to their Law, 
etc.” It has been said that a statute of 4 Hen. IV (1403) extends the privilege of ap- 
pearing as amicus curiae, previously confined to lawyers, to all bystanders. See 
“Amicus Curiae,” 11 Pitts. LEG. Jour. 321. If the reference is to the provision 
above, it somewhat misstates the effect of the words. It can hardly be said that 
every witness called by a judge is an amicus curiae, and the converse is certainly 
not true. 

6 The Maipo, 252 Fed. 627 (1918). 

7 Haley v. Bank, 21 Nev. 127, 26 Pac. 64 (1891). 

8 Birmingham Loan Co. v. National Bank, 100 Ala. 249 (1893); Douglas v. Trust 
Co. of Georgia, 147 Ga. 724, 95 S. E. 219 (1918). 

9 The Claveresk, 264 Fed. 276 (1920). 

10 Thus he may not give notice of a motion for a rehearing. Burns v. State, 173 
Pac. 785 (Wyo.) (1918). 
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suggestions are simply for the purpose of supplementing the information 
of the court. He represents no one and obviously no one is bound by 
what he does." 

Upon any question of law an amicus curiae may inform the court in 
any manner open to a party. The court’s knowledge of domestic law 
is less uncertain now than when the custom of amici curiae originated.” 
But greater certainty is more than counterbalanced by increased com- 
plexity. Briefs of amici curiae are often submitted where the court feels 
that the case is of exceptional moment and demands unusually careful 
consideration. In such a brief, cases are cited and points of law pre- 
sented, as on an ordinary brief; and the brief is usually argued.“ It 
would even seem that if a statute is ambiguous an amicus curiae might 
introduce proper evidence of the intention of the legislators.'® 

Many of the orthodox definitions of the amicus curiae would draw the 
line here, for they confine the suggestions which he may make to “ mat- 
ters of law.” !® Taken literally, this would exclude the majority of the 
cases. The practice is not so limited. 

A suggestion of a fact of which judicial notice might properly be taken 
is, of course, seldom necessary, but in cases where such a fact is not 
obvious, an amicus curiae might well suggest it, if necessary to prevent 
the court from erring. And wherever the court might properly seek out 
information and act sua sponte” it may permit amici curiae to suggest 





11 But see The Prince’s Case, 8 Co. 1 (1606). In this case an amicus curiae was also 
a party and was bound, of course, as a party. A court may properly exercise its dis- 
cretion to deny the application of a party to appear as amicus curiae, because of the 
dangers involved. Todd v. Rhodes, 193 Pac. 894 (Kan.) (1920). See Browne »v. 
Walker, 2 Show. K. B. 406 (1684). A recent case expresses the opinion that one 
whose interests are represented by an amicus curiae is bound as if he were a party. 
See Peterson v. Lewis, 78 Ore. 641, 154 Pac. 101 (1916). This is difficult to support 
on principle. 

12 See The Prince’s Case, supra, at 15, 29. This gives a vivid picture of the amicus 
curiae as an assistant in the research of the court. “Ut amici curiae and to inform the 
court of the truth, and of the state (estate) which the King that now is hath, etc., 
they repeated to the Court part of the act of 1 H. 7, concerning the said duchy of 
Cornwall” but the court resolved “that the act of 1 H. 7, which Hele Serjeant 
and the said Warwick have pleaded ut amici curiae to inform the court of the truth, 
avails them not, for . . - in truth the Serjeant and his son have not performed 
the office of a friend or of a good informer, for they have omitted one clause in the 
same act . . . and have thereby endeavored to deceive the court and suppress 
the truth.” 

18 See The Second Employers’ Liability Cases, 223 U. S. 1, 16 (1912); The Minne- 
ots _ Cases, 230 U. S. 352, 363-364 (1913); Colyer v. Skeffington, 265 Fed. 17 

1920). 

14 See Ex-parte Randolph, 2 Brock. (U. S.) 447 (1833). 

15 Horton v. Ruesby, Comb. 33, 90 Reprint 326 (1687). In this case it was argued 
that the Statute of Frauds and Perjuries was not intended to cover a certain situa- 
tion, and “Sir G. Treby (ut amicus curiae), said he was present at the making of the 
said Statute, and that was the Intention of the Parliament. And a Supersedeas was 
deny’d.” Such delightful informality would not be allowable to-day. See United 
States v. St. Paul Ry., 247 U.S. 310, 318 (1918). 
ina See ANDERSON, Law Dict.; 1 Bouvier, LAw Dict., 8 ed.; 1 Tomirn, LAw 

ICT, 

17 Tt is to be noted that a judge may not act upon his information as an individual. 
Gibson v. Von Glahn Hotel Co., 185 N. Y. Supp. 154 (1920). See THAYER, PRELIM- 
INARY TREATISE ON EVIDENCE, 291. It follows that any information as to facts not 
judicially noticeable must be proved by proper evidence. 
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and prove relevant facts,'* and to move that the court take action.' 
Beyond this, however, the practice must not go. An amicus curiae may 
not act for a party nor introduce proof of facts upon which the court 
might not in its discretion act without a motion.”” A court acts in this 
way, if properly informed, for the purpose of preventing useless litigation 
or in order to protect the interests of a person for whom the court has a 
special regard. Thus an amicus curiae may properly intervene to pro- 
tect the public against the misconduct of officials,”' or to have a guardian 
appointed for an infant,” or to have an unworthy guardian removed,” 
or to secure the interests of a defendant in a criminal case.* And it does 
not seem to have been doubted that an amicus curiae may suggest facts 
which, if proved, would negative the jurisdiction of the court.” 

An exception is created by recent decisions of the United States Su- 
preme Court, holding that it is improper to allow counsel for a foreign 
embassy to appear as amici curiae in order to suggest facts negativing 
jurisdiction.2* The opposite result had been reached in the lower fed- 
eral courts.2”. The opinions suggest that the proper procedure is by 
diplomatic representations,”* which result in a suggestion submitted by 
the proper United States official, or by the foreign nation’s coming in as 
a party. While such diplomatic representations are always proper,” 
they had not heretofore been required in all such cases.*° This adoption 
of a stiff procedure may be justified by the desirability of avoiding in- 
formalities in anything savoring of international relations. In theory it 
seems somewhat difficult to distinguish between counsel who act as 
amici curiae on behalf of a foreign sovereignty and those who so appear 
for any other reason. The essential purpose of the amicus curiae, as his 
name implies, is not to represent the interests of any person, but to 





18 Dove v. Martin, 1 Show. K. B. 56, Comb. 169 (1689); E. B. v. E. C. B., 28 Barb. 
(N. Y.) 299 (1858); Matter of Arszman, 40 Ind. App. 218, 81 N. E. 680 (1907). The 
last case shows that an amicus curiae may examine witnesses. 

‘ ~pteaneae v. Strode, supra; Re Barr’s Will, 30 Wkly. L. Bul. 386 (Ohio Com. PI.) 
1891). 

20 Moseby v. Burrow, 52 Tex. 396 (1880); Bass v. Fontleroy, 11 Tex. 698 (1854); 
Martin v. Tapley, 119 Mass. 116 (1875). 

21 Matter of Mumma’s Estate, 2 Pa. Dist. Rep. 592 (1893). 

2 Beard v. Travers, 1 Ves. Sr. 313 (1740). 

3 Matter of Green’s Estate, 3 Brewst. (Pa.) 427 (1869). 

*4 State v. Hillstrom, 46 Utah, 341, 150 Pac. 935 (1915). In this case a lawyer was 
appointed by the court to defend the prisoner. The prisoner discharged him. He 
was thereafter allowed to serve as amicus curiae. 

25 Hassard v. United States of Mexico, 29 Misc. (N. Y.) 511 (1899), affirmed with- 
out opinion, 173 N. Y. 645, 66 N. E. 1110 (1903); The Mazpo, supra; The Claveresk, 
supra. 

26 In re Muir, Master of the Gleneden, U. S. Sup. Ct., October Term, 1920, No. 18, 
Original; The Pesaro, U. S. Sup. Ct., October Term, 1920, No. 317. For the facts of 
these cases see RECENT CASES, p. 782, infra. 

27 The Maipo, supra; The Claveresk, supra. And see Mason 2. Intercolonial Ry. of 
Canada, 197 Mass. 349 (1908). In this case the situation was similar, except that the 
amicus curiae was not counsel for the foreign government involved. 

*8 The Schooner Exchange v. M’Faddon, 7 Cranch (U.S.), 116 (1812); Hassard 2. 
United States of Mexico, supra. 
bs a Schooner Exchange v. M’Faddon, supra; The Constitution, L. R. 4 P. D. 39 

1879). 
30 Mason ». Intercolonial Ry. of Canada, supra. See The Maipo, supra, at 628. 


i 
WW 
iW 
{ 








776 HARVARD LAW REVIEW 


assist the court. Whatever a court may know or do on its own initiative 
an amicus curiae may suggest, and it is usually immaterial who prompts 
him to appear. 





STANDARDS IN INTERNATIONAL Law. — As Dean Pound has clearly 
demonstrated, the desirability of rules, capable of strictly logical appli- 
cation, or standards, varying in application with changes in circum- 
stances, depends upon the interests to be protected.! When the law is 
protecting interests of substance, upholding the social interest in the 
security of transactions and acquisitions, the utmost certainty is neces- 
sary. Fixed rules are required, upon which the business world can rely, 
and in that way avoid disputes and expensive litigation.? Such are the 
Rule in Shelley’s Case in the Law of Property and the rules of negotia- 
bility in the Law of Negotiable Instruments. But when the law is pro- 
tecting interests of personality, defining the limits of legal conduct, the 
rights of individuals outweigh the need for reliable rules. The infinitely 
varied combinations of facts call for the infusion of a discretionary ele- 
ment into the legal requirements of the situation. For this purpose the 
law employs standards,’ which in prescribing the limits of legal con- 
duct allow a certain margin of attainment within the bounds of reason. 
Such are the standards of due care in the law of torts, of reasonable 
service and reasonable facilities in the law of public utilities,® of fiduciary 
duty in equity. These standards “formulate the general expectation 
of society as to how individuals will act in the course of their under- 
takings . . . devised to guide the triers of fact in applying to each 
unique set of circumstances their common sense, resulting from their 
experience.” ’ Action which is due, reasonable, appropriate to the 





1 See Roscoe Pound, “Juristic Science and Law,” 31 Harv. L. REv. 1047, 1060- 
1063; Roscoe Pound, “The Administrative Application of Legal Standards,” 44 
Rep. Am. Bar ASSN., 445. 

2 See Roscoe Pound, “‘The Administrative Application of Legal Standards,” supra, 
454,455; J. H. Beale, Jr., “What Law Governs the Validity of a Contract?” 23 Harv. 
L. REV. 260, 264. 

3 See Roscoe Pound, “Juristic Science and Law,” supra, 1061; Roscoe Pound, 
“The Administrative Application of Legal Standards,” supra, 456, 457. 

4 See Yerkes v. N. P. R. Co., 112 Wis. 184, 193, 88 N. W. 33, 36 (1901). 

5 See Atlantic Coast Line Co. v. Wharton, 207 U. S. 328, 335 (1907); Loomis 2. 
Lehigh Valley R. Co., 208 N. Y. 312, 322, 323, ror N. E. 907, 911 (1913); Chicago, 
R. I. & P. R. Co. v. Lawton gg os 253 Fed. 705, 707 (1918). See 1 WYMAN, 
Pusiic SERVICE CORPORATIONS, § 7 

6 See Robinson v. Roinstad, m Fg X. W. (S. D.) 67, 68 (1920) (administrator); 
Magruder v. Drury, 235 U. S. 106, 119, 120 (1914) (trustee); Lurie v. Pinanski, 215 
Mass. 229, 231, 102 N. E. 620, 634 (1913) (partner); Essex Trust Co. ». Enright, 
214 Mass. 507, 510, 511, 102 N. E. 441, 442 (1913) (employee); Rolikatis v. Lovett, 
213 Mass. 545, 548, 100 N. E. 748, 749 (1913) (attorney); Rogers v. Genung, 76 N. J. E. 
306, 312, 316, 74 Atl. 473, 475, 477 (1909) (broker). 

Compare the duty of a trustee investing funds to use such care as would a reason- 
ably prudent family man, investing with a view to protecting absolutely dependent 
people. See Rae v. Meek, 14 A. C. 558, 569, 570 (1889); Hart’s Estate (No. 1), 203 
Pa. 480, 485, 486, 53 Atl. 364, 366 (1902); Winder v. Nock, 104 Va. 759, 763, 52 S. E. 
561, 563 (1906). See Lorinc, A TRUSTEE’s HANDBOOK, 1 ed., 69-82. 

7 See Roscoe Pound, “The Administrative Application of Legal Standards,” supra, 
457. 
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circumstances, is called for and necessarily, therefore, a variation in 
circumstances requires a variation in application.* 

In the field of international law the protection of national interests of 
substance on the one hand and of personality on the other calls for the 
application of the same guiding principles in their recognition and de- 
limitation. Questions of the rights of nations over adjoining bodies of 
water, of what are territorial waters,’ of immunity of government owned 
property from judicial interference,'° of international regulations of com- 
merce, open a large field for the logical application of fixed rules in the 
interests of certainty, while the conduct of a nation in the society of 
nations raises much the same problem as the conduct of an individual 
in society in general. It can best be regulated with a view to some de- 
gree of individualization and consideration of circumstances, by means 
of standards, as, for example, the standard of reasonable action of civil- 
ized nations in the circumstances. 

A recent New York case ™ is significant in this connection in declar- 
ing that the question of the abrogation of treaties by war is to be deter- 
mined by a standard rather than by rules. The respect accorded to a 
treaty involves an interest similar to an interest of personality. The 
expressed will of the sovereign will control in his own courts,” but in 
the absence of any revelation of his intent the courts may properly im- 





8 But rules are constantly invading the proper sphere of standards and subjecting 
them to specification. See Hotmes, THE Common Law, 110-119; Roscoe Pound, 
“The Administrative Application of Legal Standards,” supra, 456. And certain 
specifications may prove efficacious, witness the rules of the road. But the danger 
lies in attempting to apply to a generality of situations with differing circumstances 
a rule which is an appropriate application of the standard only to the particular cir- 
cumstances of special situations. 

Thus in Pennsylvania a fixed rule developed that a failure to “stop, look, and 
listen” at a railroad crossing was negligence per se, irrespective of attending circum- 
stances. See Pa. R. Co. v. Beale, 73 Pa. St. 504, 509, 510 (1873); Davidson v. L. S. & 
M. C. R. Co., 171 Pa. St. 522, 524, 33 Atl. 86, 87 (1895); Sullivan v. N. Y. R. Co., 
175 Pa. St. 361, 365, 34 Atl. 798, 799 (1896). For criticisms of the Pennsylvania 
“Stop, Look, and Listen’”’ doctrine: see C. N. O. & T. P. R. Co. v. Ferra, 66 Fed. 496, 
501 (1895); Chicago & N. W. R. Co. v. Hansen, 166 Ill. 623, 627, 628, 46 N. E. 1071, 
1072, 1073 (1897). See 6 ArBAny L. J. 313, 314; KEENER, QuasiI-CONTRACTS, 103-108. 

We also find in the books subdivisions of the standard of due care into slight, ordi- 
nary, and extraordinary care. See Tracy v. Wood, 3 Mason (U.S.C.C.), 132 (1822); 
Astin v. Chicago, M., & St. P. R. Co., 143 Wis. 477, 483, 484, 128 N. W. 265, 268 
(1910); W. U. Tel. Co. v. Reeves, 34 Okla. 468, 473, 126 Pac. 216, 218 (1912) (statu- 
tory); Robinson v. Troy Laundry, 180 N. W. (Neb.) 43, 45 (1920) (statutory). For 
criticism of the “Degrees of Negligence’’ doctrine, see Gardner v. Boston R. Co., 204 
Mass. 213, 216, go N. E. 534, 535 (1910); Cates v. Hill, 171 N. C. 360, 363, 88 S.E 
524, 525, 526 (1916). 

® See 1 WESTLAKE, INTERNATIONAL Law, 2 ed., c. 9; HALL, INTERNATIONAL Law, 
5 ed., 152 et seg.; 1 HALLACK, INTERNATIONAL Law, 3 ed., § 13; BYNKERSHOEK, DE 
Dominto Maris. 

10 For the American doctrine, see: The Siren, 7 Wall. (U. S.) 152 (1868); The Davis, 
to Wall. (U. S.) 15 (1869); Stanley v. Schwalby, 147 U. S. 508, 512, 515 (1893); John- 
son Lighterage Co., No. 24, 231 Fed. 365 (1916); The Maipo, 252 Fed. 627 (1918). 
Cf. The Charkieh, L. R. 4 Adm. & Ecc. 59, 99, 100 (1873); The Parlement Belge, L. R., 
5 P. D. 197 (1878). Mighell v. Sultan of Johore [1894] 1 Q. B. 149. 

1 Techt v. Hughes, 229 N. Y. 222, 128 N. E. 185 (1920). See RECENT CASES, 
p. 789, infra. 

2 Cases showing the refusal of the judiciary to review the determination of political 
questions by the legislative and executive departments of the government: Foster ». 
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pose an external standard in determining what action the nation will 
be presumed to have taken in the circumstances.” 

The old writers upon international law declared that a declaration of 
war abrogated all pre-existing treaties, and then excepted treaties in- 
tended to regulate the conduct of hostilities.“ The exceptions in time 
became the rule and later writers were content to enumerate the in- 
dividual kinds of treaties and state the effect of war upon each.’ Thus 
we find statements that political treaties, such as treaties of alliance, 
which are not intended to set up a permanent condition of things, are 
abrogated; '* while treaties intended to establish a permanent state of 
affairs, as cession, boundary, and recognition treaties, are unaffected by 
war.!? 

Judge Cardozo seeks the common element which pervades these pre- 
cepts and sets up the standard that treaties are abrogated in the circum- 
stance of war only in so far as and to the extent that “their execution is 
incompatible with war.” 1* The clause of the treaty in issue, between 
the United States and Austria, gave reciprocal rights of inheritance to 
the subjects of each country in the lands of the other.'® It was upheld 
as subsisting because to do so seemed “most in keeping with the tradi- 
tions of the law, the policy of the statute, the dictates of fair dealing, 
and the honor of the nation.” On principle, this standard, recognizing 
the duty of sovereign nations to live up to their contracts and excusing 
performance only where it is impossible, seems eminently sound and 





Neilson, 2 Pet. (U. S.) 253 (1829); Williams v. Suffolk Ins. Co., 13 Pet. (U. S.) 415 
(1839); Phillips v. Payne, 92 U. S. 130, 132 (1875); Jones v. United States, 137 U. S. 
202 (1890); Pearcy v. Stranahan, 205 U. S. 257 (1907). 

See in this connection two discussions of the respective functions of the President 
and Congress in the termination of treaties. Jesse S. Reeves, “The Jones Act 
and the Denunciation of the Treaties,” 15 Am. J. oF INTERNATIONAL LAW, 33; 
Howard T. Kingsbury, ‘The Refusal of the President to Give Notice of the Ter- 
mination of Certain Treaty Provisions under the Jones Act,”.15 Am. J. oF INTER- 
NATIONAL LAw, 30. 

18 Of course, it must be admitted that the court might have approached the prob- 
lem as purely a matter of presuming the actual intent of the sovereign, in the absence 
of any expression thereof. See Jones v. Walker, 2 Paine (U. S. C. C.), 688, 696. If 
such were the line of approach, as might be inferred from parts of the opinion, it is 
arguable that it would not furnish an example of the application of a standard at all, 
but merely of a rule of construction. But it seems fair to say that the court is seeking 
to apply an external standard of the reasonable action of a civilized nation with re- 
spect to its treaty obligations in the circumstance of war. For the effectiveness of 
such standards, aswell as of rules of international law in general, see Ronald 
3 Roxburgh, “The Sanction of International Law,” 14 Am. J. oF INTERNATIONAL 

AW, 2€. 

14 See 3 PHILLIMORE, INTERNATIONAL LAW, 3 ed. 794; VATTEL, THE LAw oF NATIONS, 
Chitty’s ed., 371. 

18 See LAWRENCE, THE PRINCIPLES OF INTERNATIONAL Law, 4 ed., § 146; 2 OPPEN- 
HEIM, INTERNATIONAL Law, 2 ed., § 99; 1 HALLECK, INTERNATIONAL Law, 3 ed., 294; 
CRANDALL, TREATIES, 2 ed., § 181; HALL, OUTLINE OF INTERNATIONAL Law, § 73; 
2 WESTLAKE, INTERNATIONAL Law, 2 ed., 33, 34; 1 KENT, COMMENTARIES, 12 ed., 
176, 177. 

16 See note 15, supra. 

17 See note 15, supra. See also Society v. Newhaven, 8 Wheat. (U. S.) 464, 494, 
495 (1823); Sutton v. Sutton, 1 R. & M. 663, 675 (1830). 

18 See KENT, supra, 176; Scott, RESOLUTIONS OF INSTITUTE OF INTERNATIONAL 
Law, 172; BLuntscui, LE Droit INTERNATIONAL CopiFIf, 5 ed., § 538. 

19 See o Stat. aT L. 944. 
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should gain a large following in the courts the world over. The liberality 
of such opinions as that of Judge Cardozo, must open the way to the 
ultimate effectiveness of international law. 





EFFECT OF THE STATUTE OF LIMITATIONS UPON A GRANTOR’S! Ex- 
PRESS LIEN FOR THE PURCHASE PRICE. — It is customary in some states 
for the grantor of land to reserve in the deed a lien for the unpaid pur- 
chase price. A recent decision refuses, at the suit of a purchaser from 
a grantee, to remove the cloud on title caused by such a lien, after the 
Statute of Limitations had run upon the purchase debt.?, The problem 
is twofold: First, is the lien enforceable after extinguishment of the 
debt? Secondly, even if it is not, will equity clear the title of one who 
purchased with knowledge of the debt? The authorities are divided on 
the first of these questions.* It is clear at the outset that no analogy 
can be drawn from doctrines of the “title” theory of mortgages. Fora 
vital factor in the case under discussion is that the creditor does not 
have legal title. A more profitable analogy is furnished by the lien 
which in some jurisdictions, in the absence of express agreement, is 
given an unpaid vendor.’ It is true that this implied lien has often been 
attacked on the ground that it violates the Statute of Frauds and is 
opposed to the policy of the recording acts; ® but those objections are 
obviated in the case of the express lien which appears directly in the 
chain of title.’ It is overwhelmingly held that the former depends for 
its very life on the debt it was created to secure.* The express lien, which 





1 Since the term “vendor’s lien” has become current in cases where legal title is 
retained for security, it seems advisable to restrict its use to that situation. 

2 Wilson v. Davis, 86 So. 686 (Fla.) (1920). For the facts of this case see RECENT 
CASES; p. 793, infra. 

3 In accord with the principal case: Hull’s Administrator v. Hull’s Heirs, 35 
W. Va. 155, 13 S. E. 49 (1891). Contra, Chase v. Cartright, 53 Ark. 358, 14 S. W. 
90 (1890). The federal courts follow the state law. Dupree v. Mansur, 214 U. S. 161 

1909). 
4 It is well settled that the mortgagee can foreclose after the debt is barred, in the 
title-theory states. Thayer v. Mann, 19 Pick. (Mass.) 535 (1837); Menzel v. Hinton, 
132 N. C. 660, 44 S. E. 385 (1903); Eyermann ». Piron, 151 Mo. 107, 52 S. W. 229 
(1899). Contra, Harding v. Durand, 138 Ill. 515, 28 N. E. 948 (1891). See 2 JONES, 
MortcacEs, 7 ed., §§ 1204, 1207. The same is true in the similar situation where 
the vendor retains legal title for security. Hardin v. Boyd, 113 U. S. 756 (1885); 
McGehee v. Blackwell, 28 Ark. 27 (1872). Since express reservation of a lien is in 
Texas considered as preventing title from passing, the cases there are governed by 
this rule. Ellis v. Hannay, 64 S. W. 684 (Tex. Civ. App.) (1901); Woodward v. Ross, 
153 S. W. 158 (Tex. Civ. App.) (1913). 

5 Mackreth v. Symmons, 15 Ves. *329 (1808); oo v. Prince, 83 Ala. 246, 
3 So. 519 (1888); see 1 PERRY, TRuSTs, 5 ed., 

6 Ahrend v. Odiorne, 118 Mass. 261 (1875); Philbrook v. Delano, 29 Me. 410 (1849). 
See 2 WARVELLE, VENDORS, 2 ed., § 670. 

7 All the statutes abolishing implied liens exempt express liens. See, for instance, 
2 POLLARD, 1904 VIRGINIA CODE, § 2474; 1862 VERMONT GENERAL STATUTES, c. 65, 


33: 

8 Borst v. Corey, 15 N. Y. 505 (1857); Ilett v. Collins, 103 Ill. 74 (1882); Benedict 
v. Griffith, 92 Ark. 195, 122 S. W. 479 (1909); Shaylor v. Cloud, 63 Fla. 608, 57 So. 
666 (1912). Contra, Baltimore & Ohio R. R. Co. v. Trimble, 51 Md. 99 (1878). This 
is now true in England. See 19 HatsBury, LAws OF ENGLAND, 14. 
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serves an identical purpose, may well be governed by the same princi- 
ples. Another very striking analogy is found in cases where acceptance 
of a devise of land charged with a sum of money involves the assumption 
of a personal debt. It is held that this equitable charge cannot be en- 
forced after the Statute of Limitations has run upon the debt.® These 
cases are particularly persuasive since in them the primary obligation 
was imposed directly upon the land. The prevailing view is, however, 
that the express reservation of a lien creates a situation akin to a mort- 
gage in states where the title theory is not held.!° Even if this view is to 
be followed the lien, in a number of states," would none the less be un- 
enforceable after the debt is barred. 

Assuming that for one of these reasons the lien is no longer enforceable, 
the question remains, will equity remove the cloud on the plaintiff’s 
title? There is a conflict of authority whether the lien, like the debt, 
is merely dormant and able to be revived by an acknowledgment. In 
California, where the idea that a mortgage lien is in no respect anything 
but security has been most completely developed, an acknowledgment 
which is effective as to the debt leaves the mortgage unenforceable.” 
Other states have a different rule; an acknowledgment by a purchaser 
from the mortgagor revives the lien.” But all agree that the mortgagor 
cannot, by restoring his own liability, resuscitate the lien as against one 
to whom he has conveyed." The same principles should apply to a pur- 
chase from a grantee-debtor. Since the purchaser unambiguously shows, 
by bringing the action, that he will never make the acknowledgment, 
relief cannot be denied on the ground that the defendant has an in- 
choate right of which he should not be deprived. 

Apart from this ground of decision there is some authority in the books 
for the rather indefinite principle that it would be inequitable to clear 
title as long as the debt is unpaid. So far as these are cases of common- 





® Loder v. Hatfield, 71 N. Y. 92 (1877); Yearly v. Long, 40 Oh. St. 27 (1883); 
Millington v. Hill, Fontaine & Co., 47 Ark. 301 (1886). Contra, Stringer v. Gamble, 
155 Mich. 295, 118 N. W. 979 (1909). 

10 See Kyle v. Bellenger, 79 Ala. 516, 521 (1885); Talbot v. Roe, 171 Mo. 421, 432, 
71 S. W. 682, 684 (1903); McKeown ». Collins, 38 Fla. 276, 289, 21 So. 103, 106 (1896). 
See 3 PoMEROY, EQUITY JURISPRUDENCE, 4 ed. , § 1257. 

1 Wells v. Harter, 56 Cal. 342 (1880); Allen ». Shepherd, 162 Ky. 756, 173 S. W. 
135 (1915). Contra, Hulbert v. Clark, 128 N. Y. 295, 28 N. E. 638 (1891); Campbell 
v. Upton, 56 Neb. 385, 76 N. W. g10 (1898). 

It might be argued that the express lien constitutes a contract to hold the land as 
security, specific performance of which will be given unless the promisee has been 
guilty of laches, and that the Statute of Limitations furnishes only a prima facie 
period. But even if the transaction is not considered as rather executed than execu- 
tory, the promise can be no more than to mortgage the land; and the promise can have 
no greater effect than its performance. See Ray v. Ray, 24 Misc. 155, 53 N. Y. Supp. 
300 (1898). The argument is certainly not applicable to the principal case, which 
came up on demurrer to a bill alleging laches. 

2 Wells v. Harter, supra. This and the cases in the succeeding notes deal with 
mortgage liens. If the analogy to the implied grantor’s lien is taken, the argument 
will apply with even greater force. 

3 McLane 2. Allison, 60 Kan. 441, 56 Pac. 747 (1899); Neosho Valley Investment 
Co. v. Huston, 6i Kan. 859, 59 Pac. 643 (1900); Fitzgerald v. Flanagan, 155 Ia. 217, 
135 N. W. 738 (1912). 

4 Schmucker 2. Sibert, 18 Kan. 104 (1877); Cook v. Prindle, 97 Ia. 464, 66 N. W. 
781 (1896), reversing 63 N. W. 187 (1895). 
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law mortgages,'* the result is undoubtedly correct. As has been seen the 
mortgage is still enforceable,'* and no difference in result should follow 
from the fact that the parties are reversed. It is true, though, that the 
same doctrine has been applied to mortgage liens,!” and even to the 
grantor’s implied lien.'* The contrary authority must be regarded as 
the better view.!® Equity had never refused to clear a title acquired by 
adverse possession, even as against the former owner.2° The situation 
is entirely different from that in the common-law mortgage cases; the 
plaintiff has a title which no one can dispute and is merely asking to 
have the status quo declared. Not to do so is of no benefit to the de- 
fendant, while it embarrasses the plaintiff and makes the land inalien- 
able. With her rational conception of mortgages California takes this 
view. In two cases *! the court has cleared the title of a purchaser from 
the debtor, distinguishing a prior case,” on the ground that there the 
conveyance was made before the statute had run. Since in none of the 
cases was the purchaser under a personal obligation, and in all knew 
that the land had been charged with the lien, the distinction shows a 
desire to avoid the former unfortunate decision. These cases should be 
followed and a similar result reached in a situation like that in the prin- 
cipal case. 





TAXABILITY OF CAPITAL INCREMENT AS INCOME. — If property, held 
as an investment, is sold at a profit, may the profit constitutionally be 
taxed by the federal government as income? The answer, given by a 
unanimous court, is in the affirmative.! The legislative definition of 
income expressly included such profit; such definition was not unreason- 





18 De Walsh v. Braman, 160 Ill. 415, 43 N. E. 597 (1896); Jenkins v. Andover Theo- 
logical Seminary, 205 Mass. 376, 91 N. E. 552 (1910). 

16 See note 4, supra. 

1 Sturdivant v. McCorley, 83 Ark. 278, 103 S. W. 732 (1907); Barney v. Chamber- 
lain, 85 Neb. 785, 124 N. W. 482 (1910); Keller v. Souther, 26 N. D. 358, 144 N. W. 
671 (1913). See 1 PomEROy, EQuITY JURISPRUDENCE, 4 ed., §§ 386, 393. 

18 Cassell v. Lowry, 164 Ind. 1, 72 N. E. 640 (1904). 

19 Kingman ». Sinclair, 80 Mich. 427, 45 N. W. 187 (1890); Cushing v. Spokane, 45 
Wash. 193, 87 Pac. 1121 (1906) (tax lien); Boyd v. Buchanan, 176 Mo. App. 56, 162 
S. W. 1075 (1914) (semble). 

In those states where a mortgage lien is enforceable after the debt is barred it will 
follow that equity will not clear the title just as it will not where the title theory of 
mortgages is held. Any objection to the refusal to clear the cloud on title in those 
states must then be based on objections to the doctrine that the mortgage is enforce- 
able after the debt is barred. 

20 Alexander v. Pendleton, 3 Curt. (U. S.) 221 (1814); Arrington v. Liscom, 34 Cal. 
365 (1868). 

1 Faxon v. All Persons, 166 Cal. 707, 137 Pac. 919 (1913); Muhs v. Hibernia Sav- 
ings & Loan Society, 166 Cal. 760, 138 Pac. 352 (1914). 

*” Burns v. Hiatt, 149 Cal. 617, 87 Pac. 196 (1906). 


1 Merchants’ Loan and Trust Co. v. Smietanka, U. S. Sup. Ct., October Term, 
1920, No. 608. In this case trustees held stock the value of which on March 1, 1913, 
was $561,798 and which they sold in 1917 for $1,280,996. The federal income tax 
was assessed on the difference between these two sums as income for the year 1917. 
The trustees claimed that this profit on sale was not “income” within the meaning 
of that term as used in the Sixteenth Amendment to the Constitution. The court 
held that the tax was properly assessed 
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able or out of joint with popular conceptions, and therefore it should 
have been supported by the court. The court, however, did not reach 
its result by this reasoning. Its thought would seem to be that it was the 
province of the court to define the term “income” according to what 
it believed to be the popular conception of the term at the time of the 
adoption of the Sixteenth Amendment. In Hays v. Gauley Mountain 
Coal Company, the court had, in dealing with the Corporation Excise 
Tax Act of 1909, construed the term “income” to include capital in- 
crement realized by a sale. In that case the only question presented 
was as to the legislative intent; in the principal case the question pre- 
sented was as to legislative competence, but the court saw no reason 
for adopting a different construction of the term. It therefore declined 
to follow the dicta in Gray v. Darlington and Lynch v. Turrish, and 
adopted the definition presented in a dictum in Eisner v. Macomber,’ 
to wit: ‘Income may be defined as a gain derived from capital, from 
labor, or from both combined, provided it be understood to include profit 
gained through sale or conversion of capital assets.” It is to be noted 
that this definition does not include any capital increment except such 
as is realized by a sale or conversion. 

In Goodrich v. Edwards,’ decided at the same time, the court held 
that if property acquired before March 1, 1913, were sold for a price 
greater than the market value on March 1, 1913, but less than the cost, 
there was no taxable gain. It reached this conclusion by construc- 
tion of the statute. 





RECENT CASES 


AMBASSADORS AND CONSULS — RIGHT OF FOREIGN EMBASSIES TO BE REPRE- 
SENTED IN OUR CouRTS BY AMICI CURIAE. — The libelant brought a suit in 
rem against the Gleneden, a steamship leased as a British Admiralty transport. 
Counsel for the British Embassy intervened as amici curiae and raised objec- 
tion to the jurisdiction of the court, claiming that the vessel was owned by the 
British government. The suggestion of the amici curiae was overruled on the 
ground that the vessel was privately owned. The master of the Gleneden ap- 
plied for a writ of prohibition to prevent the court from proceeding with the 
suit. Held, that the petition be dismissed. In re Muir, Master of the Gleneden, 
U. S. Sup. Ct., October Term, 1920, No. 18, Original. 

One ground of the decision was that the suggestion of the amici curiae was 
improperly received. 

A suit in rem was brought against the Pesaro. The Italian Ambassador sub- 
mitted a suggestion that the ship was owned by the Italian government and 
was not subject to the jurisdiction of the court. This suggestion was accom- 
panied by a certificate of the Secretary of State that the Ambassador was the 
duly accredited diplomatic representative of Italy. The libelants objected. 





2 247 U..S. 189 (1918). 

3 15 Wall. (U. S.) 63 (1872). 

4 247 U.S. 221 (1918). - 

5 252 U.S. 189, 207 (1920). 

6 U.S. Sup. Ct., October Term, 1920, No. 663. 
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The court decreed that the arrest of the ship be vacated, and the libelants ap- 
pealed. Held, that the decree be reversed. The ‘Pesaro, U.S. Sup. Ct., October 
Term, 1920, No. 317. 

For a discussion of the principles involved in these cases see NOTES, page 
773, supra. 


ANIMALS — DAMAGE TO PERSONS AND CHATTELS BY ANIMALS — INJURY TO 
PERSON BY Cow ON LAND ADJACENT TO HicHway. — The defendant’s cow, 
while being driven along the highway without negligence, escaped from his 
control, entered land adjoining the highway belonging to the plaintiff’s brother, 
and knocked the plaintiff down. There was no scienter. Held, that the plaintiff 
cannot recover. Street v. Craig, 56 D. L. R. 105. 

This case emphasizes the distinction between an injury caused by failure to 
restrain an animal and one caused by driving animals along the highway. 
Had the same injury occurred through the escape of the cow from an enclosure, 
the plaintiff would have recovered. Troth v. Wills, 8 Pa. Super. Ct. 1. See 
Decker v. Gammon, 44 Me. 322. The courts are not agreed on the basis of such 
a recovery, but the better view is that it is the violation of the duty of restraint 
of animals, imposed on the owner by law to secure the interest of persons on 
their own land in security from invasion and injury by wandering animals. 
See 32 Harv. L. REv. 420. If this duty is violated, it seems immaterial that 
the person injured did not happen to be owner of the land invaded. But 
there is no such extraordinary duty on an owner driving his animal along the 
street. Then the injury is caused by the affirmative conduct, not the failure 
to restrain, and to this affirmative conduct the law applies the usual standard 
of due care. Tillett v. Ward, 10Q. B.D. 17; Hartford v. Brady, 114 Mass. 466. 
The interest of the landowner to be safe from invasion yields to the many in- 
terests in the use of public ways, and he takes the risk of any injury resulting 
from a proper and non-negligent use of the highway. Brown v. Collins, 53 
N. H. 442. 


ANIMALS — SCIENTER — LIABILITY FOR ATTACK BY Map Doc KNown TO 
BE VICIOUS BUT NOT KNOWN TO BE Map. — The defendant owned a dog which 
he knew to be vicious. Unknown to the defendant the dog became afflicted 
with rabies and bit the daughter of the plaintiffs, causing her death by hydro- 
phobia. The plaintiffs sue for loss of services. Held, that the plaintiffs re- 
cover. Clinkenbeard v. Reinert, 225 S. W. 667 (Mo.). 

For a discussion of the principles involved in this case, see NOTES, page 
770, supra. 


APPEAL AND ERROR — DETERMINATION AND DISPOSITION OF CAUSE — 
Jornt ASSIGNMENT OF ERROR NOT AFFECTING ALL THE APPELLANTS. — A 
directed verdict for the defendant was error as to one of the several plaintiffs. 
There was a joint assignment of error. Held, that the judgment be affirmed. 
Dolbear v. Gulf Production Co., 268 Fed. 737 (Circ. Ct. App., 5th Circ.). 

The common-law rule was that if a joint assignment of error was bad as to 
any party it was bad as to all. Levy v. South Omaha Savings Bank, 57 Neb. 
312, 77 N. W. 760; Helms v. Cook, 62 Ind. App. 629, 111 N. E. 632; Hancock 
v. Hullett, 203 Ala. 272, 82 So. 522. The rule has sometimes been specifically 
changed by statute. Manweiler v. Truman, 125 N. E. 412 (Ind.). See 1917 
Inp. Acts, c. 143, § 4. Similarly, a joint demurrer was overruled under com- 
mon-law practice if the pleading was good as to any party. Miller v. Rapp, 
135 Ind. 614, 34 N. E. 981. ‘See Boyd v. Mutual Fire Ass’n, 116 Wis. 155, 
175, 90 N. W. 1086, 1093. Also a single demurrer to several counts or pleas 
was overruled if one count or plea was good. Chambers v. Lathrop, Morris (Ia.), 
102; Farmers & Merchants Insurance Co. v. Menz, 63 Ill. 116. But there was 
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some dissent from this rule. Gearhart v. Olmstead, 7 Dana (Ky.), 441; Tittle v. 
Bonner, 53 Miss. 578. The better view is that such demurrers should be taken 
distributively and ruled on as to each party or as to each count or plea. See 
South Eastern Railway Co. v. Railway Commissioners, 6 Q. B. D. 586, 605. A 
like rule as to joint assignments of error might well be adopted. Moreover 
the court was not called upon to decide this case as a matter of common law, 
for the amended Judicial Code provides that judgment in appellate courts 
shall be given “without regard to technical errors, defects, or exceptions which 
do not affect the substantial rights of the parties.” See 40 Stat. at L. 1181. 
As long as judges accomplish actual injustice by clinging to the antiquated 
technicalities of common-law pleading in the face of remedial legislation, popular 
distrust of law and the courts will increase. See Roscoe Pound, “The Causes 
of Popular Dissatisfaction with the Administration of Justice,” 29 Rep. Am. 
Bar ASS’N, 395, 405. 


Bankruptcy — ACTS OF BANKRUPTCY — APPOINTMENT OF RECEIVER — 
MEANING OF “INSOLVENCY.” — Upon a petition in involuntary bankruptcy 
on the ground that a receiver had been placed in charge of the debtor’s prop- 
erty, it appeared that the state court had appointed the receiver because the 
debtor was insolvent, in that it could not meet its obligations as they fell due. 
It also appeared that the debtor was insolvent in fact, in that all its liabilities 
exceeded all its assets. Held, that the debtor be adjudicated a bankrupt. Jn 
re Sedalia Farmers Co-op. Packing & Produce Co., 268 Fed. 898 (Dist. Ct., 
W. D. Mo.). 

Section 3 a (4) of the Bankruptcy Act provides that the debtor has committed 
an act of bankruptcy if “ ... being insolvent, . . . because of insolvency 
a receiver or trustee has been put in charge of his property under the laws of 
a state... .” Section 1 a (15) provides that a person shall be deemed in- 


solvent if the aggregate of his property is insufficient to pay his debts. Pre- 
vious cases have held that the Act requires that the state appointment of a 


receiver be made because of insolvency in the above sense. In re Golden Malt 
Cream Co., 164 Fed. 326; In re Edward Ellsworth Co.,173 Fed. 699. It was the 
unfortunate result of these cases that, by inducing a creditor to file a carefully 
worded bill in a state court, a hopelessly insolvent debtor could have his estate 
administered in that court and thus evade many of the wholesome provisions 
of the Federal Act. Such an evasion was even more simple under the original 
Act, for it was not until the Amendment of 1903 that the words quoted above 
were inserted in section 3 a. See 32 Stat. at L., c. 487. It seems clear that it 
was the purpose of the Amendment to preclude such evasions, and that the 
principal case is correct in giving effect to that purpose. It may be noted in 
support of this view that where the word “insolvency”’ is used in reference to 
the action of state courts, it is more reasonable to give it the meaning adopted 
by those courts than to insist on the definition in the Act. See Putnam, J., 
dissenting, in In re Butler & Co., 207 Fed. 705, 715. 


ConFiict oF LAws — REMEDIES: PROCEDURE — LIMITATION OF ACTIONS. 
— As a defense to an action on a contract which provided that it should be 
governed by the laws of Spain, the defendant pleaded the Spanish Statute of 
Limitations. The action was not barred by the /ex fori. The plaintiff de- 
murred. Held, that the demurrer be sustained. Dorff v. Taya, 185 N. Y. 
Supp. 174. 

It is almost axiomatic that in matters respecting the remedy, the law of the 
forum governs, and not the law of the place where the cause of action arose 
or the parties resided. See Story, ConFiict oF Laws, 8 ed., 793. The limita- 
tion of actions being a matter of remedy, the statute of the forum governs. 
Carrigan v. Semple, 72 Tex. 306, 12 S. W. 178. In all common-law jurisdic- 
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tions except Alabama, parties can contract themselves into a different period 
of limitations; but the court in the principal case rightly refused to hold that 
they had done so, since they had not clearly expressed such an intent. As 
the lex fori governs substantive law, construing the contract to mean that it 
should be treated as if made in Spain required that the validity of the con- 
tract be determined by Spanish law, but left matters of remedy to the lex 
fori. The fact that the /ex loci is held to govern where a statute creates a new 
right to exist only a limited time is a proper application of the above rules, 
and not an exception. Lamberton v. Grant, 94 Me. 508, 48 Atl. 127; Boston 
& M. R. R. v. Hurd, 108 Fed. 116; Miller v. Connor, 177 Mo. App. 630, 160 
S. W. 582. So also it is proper that title obtained by adverse possession under 
the Statute of Limitations of one state should not be disturbed though the 
law of the jurisdiction where the action is brought requires a longer period of 
adverse possession. Brown v. Brown, 13 Ala. 208. 


ConFLICT OF LAWS — TESTAMENTARY SUCCESSION — LAW GOVERNING A 
REVOCATION. — The testatrix executed her will while domiciled in New Jer- 
sey. Subsequently she married a man domiciled in New York. According to 
the New York law in force at the time, her marriage revoked her will. But at 
the time of her death, while she was still domiciled in New York, the law had 
been changed so that marriage, for the purposes of this case, was no longer a 
revocation. Held, that the will be admitted to probate. Jn re Cutler’s Will, 
186 N. Y. Supp. 271. 

For a discussion of the principles involved in this case, see NOTES, page 
768, supra. 


CRIMINAL LAw — DOUBLE JEOPARDY — CONVICTION UNDER STATE STATUTE 
AS BAR TO PROCEEDINGS UNDER THE VOLSTEAD Act. — This is a prosecution 
under the National Prohibition Act. The defendant pleads in bar a conviction 
for the same conduct under a “bone-dry” state statute, enacted in 1915. 


Held, that the plea is good. United States v. Peterson, 268 Fed. 864 (Dist. 
Ct., W. D. Wash.). 

The Constitution provides that no person shall be put twice in jeopardy for 
the same offense. U.S. Const., Amendt. 5. But generally no plea of double 
jeopardy is available where the same act violates both national and state law, 
since the act offends two separate sovereignties. See Cross v. North Caro- 
lina, 132 U.S. 131; Moore v. People of State of Illinois, 14 How. (U.S.) 13. See 
1 BisHop, CRIMINAL Law, 8 ed., §§ 178, 987-089. The Eighteenth Amendment 
grants Congress and the states concurrent power to enforce it by legislation. 
U. S. Const., Amendt. 18, § 2. This means the states have ceded their 
previous power to regulate prohibition with a reservation of restricted power. 
See 34 Harv. L. REV. 317. It seems a state may still act as it sees fit, consist- 
ently with the Amendment and federal legislation. See National Prohibition 
Cases, 253 U. S. 350, 388-392. Thus, the Amendment does not invalidate a 
preéxisting state statute, more stringent than the federal. See 34 Harv. L. 
REV. 317. Such a statute, when first enacted, was an assertion of state sov- 
ereignty. It seems impossible that the Amendment can transmute this statute 
into legislation merely supportive of federal sovereignty. Unless it does so 
transmute it, the violation of this statute was an offense against a sovereign 
other than the one now prosecuting, and the prior conviction under it should be 
no bar. The refuge of one thus prosecuted a second time should be in judicial 
clemency rather than judicial perversion of law. See Taney, C. J., in a note in 
14 Md. 149,152. The court stresses the natural injustice of double punishment, 
yet inconsistently declares that a plea of prior conviction under a municipal 
ordinance is no bar to federal prosecution for the same conduct. The latter 
view is certainly correct. The ordinance is an expression of power delegated 
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from the state, and, as has been shown above, one act may offend both state 
and nation. 


DoMIcILE — HUSBAND AND WIFE: POsSIBILITY OF SEPARATE DOMICILE — 
Parties who were married in 1878 and resided in Scotland, parted by consent 
in 1893, the husband going to Australia and never returning to Scotland. The 
wife never went to Australia. In 1902, the husband went through the form of 
a bigamous marriage. In 1915, suit for divorce was brought by the wife in 
Scotland. While the suit was pending, she died. In order to determine the 
validity of the imposition of a tax, it was necessary to decide where the wife 
was domiciled. Held, that she was domiciled in Australia. Lord Advocate v. 
Jaffrey, [1921] 1 A. C. 146. 

The proposition that the domicile of a married woman is that of her husband, 
though by no means universally approved, has hitherto been generally conceded 
to be a correct statement of the law. See Joseph H. Beale, “The Domicile of a 
Married Woman,” 2 Soutu. L. QUART. 93, 95. But recently in America, and 
even aside from the controversial question of domicile for purposes of divorce 
proceedings, courts have not been averse to qualifying, if not abandoning, 
the doctrine. There is some little authority to the effect that, oncé having 
acquired grounds for divorce, and the obligation to live with the husband 
having ended, the wife may acquire a separate domicile for any purpose. 
Williamson v. Osenton, 232 U. S. 619; Shute v. Sargent, 67 N. H. 305, 36 Atl. 
282. And there are sporadic decisions to the effect that a voluntary separation 
for an extended period enables the wife to acquire a separate domicile. Matter 
of Florance, 54 Hun, 328, 7 N. Y. Supp. 578, appeal dismissed 119 N. Y. 661, 
23 N. E. 1151. See Buchholz v. Buchholz, 63 Wash. 213, 115 Pac. 88. See also 
28 Harv. L. REv. 196. When it is considered that in the principal case we 
have (1) an agreement to separate, (2) a separation for twenty-two years, and 
(3) undoubted cause for divorce, this House of Lords decision must be deemed 
a decisive and unequivocal adherence to the general rule as to the domicile 
of a wife, and indicates a disinclination to depart from that rule under any 
circumstances. 


EQUITABLE SERVITUDES — INJUNCTIONS — VIOLATION OF MutTuAL BulILp- 
ING RESTRICTIONS OR ACQUIESCENCE THEREIN AS A BAR TO ENFORCEMENT. — 
The deeds of all lots in a tract contained restrictions against building within 
thirty feet of the street. Many of the owners, including the plaintiffs, built 
open porches which encroached upon the restricted area, but no objection was 
ever raised. The defendant commenced to reconstruct his house so that the 
main part would extend eight feet beyond the building line. The plaintiffs, 
including the owners of the property adjoining the defendant’s lot, seek an 
injunction. Held, that the injunction be granted. Scott v. Stoner, 69 Pitts. 
Leg. Jour. 88 (Pa.). ; 

When a tract of land is divided into lots subject to mutual building restric- 
tions, violations by a considerable number of the grantees may make the pur- 
pose no longer attainable, and therefore the restrictions will be unenforceable, 
whether or not the complainant has participated in the violations. Scharer v. 
Pantler, 127 Mo. App. 433, 105 S. W. 668; Ewertsen v. Gerstenberg, 186 IIl. 
344, 57 N. E. 1051. But even if the purpose is still attainable, a complainant 
may be barred by his laches in not objecting seasonably to the defendants’ 
violations. Roper v. Williams, Turn. & R. 18. Cf. Bouvier v. Segardi, 112 
Misc. 689, 183 N. Y. Supp. 814. Or his participation in the violations may 
bar any right to injunctive relief. Loud v. Pendergast, 206 Mass. 122, 92 N. E. 
40. See Berry, RESTRICTIONS ON USE OF REAL Property, § 397. Mere ac- 
quiescence in violations by others is not ground for denying a complainant 
relief against a subsequent violation. Brigham v. Mulock Co., 74 N. J. Eq. 
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287, 70 Atl. 185; Zipp v. Barker, 40 App. Div. 1, 57 N. Y. Supp. 569. And 
participation in violations which are so trivial that the purpose of the restric- 
tions is not materially impaired will not bar a complainant’s rights to an in- 
junction against a serious violation. Bacon v. Sandberg, 179 Mass. 396, 6° 
N. E. 936; McGuire v. Caskey, 62 Oh. St. 419, 57 N. E. 53; Adams v. Howell, 
58 Misc. 435, 108 N. Y. Supp. 945. The principal case is illustrative of such a 
situation. It might even be said that upon.a proper interpretation of the re- 
strictions, looking at the substance, no violation whatsoever was committed 
by the construction of the porches; and that therefore the complainant, not 
having participated in any violation, is clearly entitled to relief. 


Equity — JURISDICTION — DISCRETION OF CouRT IN GRANTING RELIEF. — 
A bill was brought by the stockholders of a corporation praying for the can- 
cellation of a sale of corporation property made by the directors, for inade- 
quacy of consideration. The District Court found the consideration inadequate, 
but ordered that the property be placed at public auction and, if no higher 
price than the consideration paid be offered, the sale stand confirmed. The 
sale was held and, no higher bid being received, the original transaction was 
confirmed. The stockholders appealed. Held, that the sale be vacated as 
prayed. Geddes et al. v. Anaconda Mining Co. et al., U. S. Sup Ct., Oct. Term, 
1920, No. 25. 

The decree of the lower court is an example of the occasional attempts made 
by equity judges to improvise that relief which appeals to them as most equita- 
ble. See Haswell v. Standring, 152 Ia. 291, 132 N. W. 417. See 25 Harv. L. REv. 
290. Circumstances may indeed be conceived where a decree like the one in 
the principal case would be proper. See Roth v. Burnham, 126 Ill. App. 222. 
But in substance the condition sought to be imposed by the District Court 
not only selects an unreliable standard of value but also denies to the plaintiff 
rights to which he is already declared entitled. While a court of equity should 
respect and safeguard the rights of the defendant, it should not go so far as to 
create new rights for him. See Manternach v. Studt, 240 Ill. 464, 88 N. E. 1000. 
In further criticism of the decree of the lower court, it may be pointed out that 
the decree should be responsive to the prayer of the bill, at least if the relief 
asked for can be given. Stanwood v. Des Moines Savings Bank, 178 Fed. 670 
(Cir. Ct. App., 8th Circ.). 


EVIDENCE — ADMISSIBILITY OF CRIMES BARRED BY STATUTE OF LIMITATIONS 
TO PRovE INTENT. — The defendant was indicted under a statute for willfully 
omitting to examine the books of the auditor of accounts for a period ending 
in 1916. To prove the defendant’s intent, the prosecution introduced evidence 
of similar omissions between 1910 and 1914. The defendant objected to this 
evidence on the ground that punishment for these offenses was barred by the 
Statute of Limitations. Held, that the evidence was properly admitted. State 
v. Williams, 111 Atl. zor (Vt.). 

Courts will not receive evidence of offenses similar to the one with which 
the accused is charged for the purpose of disparaging the character of the 
accused. State v. Lapage, 57 N. H. 245; Ware v. State, 91 Ark. 555, 121 S. W. 
927. But whenever the intent of an accused is an essential ingredient of 
the crime with which he is charged, the intent may be proved by evidence of the 
mere commission of such prior offenses, because such evidence warrants the 
inference that the continued commissions were not unintentional. Regina v. 

. Francis, L. R. 2 C. C. R. 128; Commonwealth v. Russell, 156 Mass. 196, 30 N. E. 
‘763. Intent may be proved also by showing that the accused had that intent 
in those prior offenses, wherefrom it may be inferred that the intent still existed 
in the present instance. Crum v. State, 148 Ind. 401, 47 N. E. 833; Schultz v. 
United States, 200 Fed. 234 (Cir. Ct. App., 8th Circ.). It is clear that the 
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probative value of such evidence is not affected by the liability or non-liability 
of the accused to punishment for his former acts. Moreover, the accused 
cannot complain, since he is punished only for the crime with which he is 
presently charged. Nor can he justly plead unfair surprise, because he must be 
aware that his intent is an issue upon which evidence well inevitably be in- 
troduced. It follows that the court is right in the principal case in denying 
any effect to the argument that punishment for the prior offenses is barred 
by the Statute of Limitations. King v. Shellaker,|1914] 1 K. B. 414; Adams v. 
State, 78 Ark. 16, 92 S. W. 1123. The result is supported by decisions admitting 
evidence of similar crimes committed in other states. People v. Zucker, 20 
App. Div. 363, 46 N. Y. Supp. 766, aff’d, 154 N. Y. 770, 49 N. E. 1102; State v. 
Place, 5 Wash. 773, 32 Pac. 736. 


EvIDENCE — REAL EvimENCE — COMPARISON OF HANDWRITINGS. — A de- 
positor sued his bank for having charged his account with the payment of 
certain checks alleged to have been forged. The trial court admitted certain 
checks of the depositor, proved to be genuine, for purposes of comparison by 
the jury with the alleged forgeries. Held, that this admission was error. Texas 
State Bank of Ft. Worth v. Scott, 225 S. W. 571 (Tex.). 

Certain historical objections, now obsolete, and an unwillingness to raise 
collateral issues led to various restrictions at common law upon the admission of 
genuine writings for comparison by the jury or by expert witnesses. See 3 
WicmorE, EvIDENCE, §§ 2000-2002. The English common law, and that of 
many American jurisdictions, allowed comparison only with genuine writings 
already in evidence for other purposes. See Doe v. Suckermore, 5 A. & E. 703; 
Moore v. U. S., 91 U. S. 270; Griffen v. Woman’s Home Ass’n, 151 Ala. 597, 
44 So. 605. More liberal courts let in any genuine writings appearing in the 
record. Vinton v. Peck, 14 Mich. 287; Miss. Lumber Co. v. Kelly, 19 S. D. 577, 
104 N. W. 265. It is time to recognize the archaic nature of these restrictions 
and to discard them. The danger of raising collateral issues as to the genuine- 
ness of the standards introduced for comparison can be avoided by requiring 
the court to pass upon their genuineness before admission. Many jurisdictions, 
following the lead of England, by statute now allow comparison with any 
writings proved to the satisfaction of the judge to be genuine, See Waggoner v. 
Clark, 293 Ill. 256, 259, 127 N. E. 436, 437; Plymouth Loan Assn. v. Kassing, 
125 N. E. 488, 490 (Ind. App.). And some jurisdictions, even in the absence of 
statutes, receive any admittedly genuine writings for purposes of comparison. 
4 oody v. Rowell, 17 Pick. (Mass.) 490; Paulk v. Creech, 8 Ga. App. 738, 70 

. E. 145. 


INSURANCE — DEFENSE OF INSURER — MURDER OF INSURED BY BENE- 
FICIARY — RicHTs OF NEXT OF KIN OF INSURED UNDER SURVIVORSHIP POL- 
1cy.— The deceased and her husband took out insurance with the defendant 
company payable to the survivor on the death of either. Deceased was mur- 
dered by her husband. Her administrator now sues for the insurance money. 
Held, that he cannot recover. Spicer v. New York Life Insurance Co., 268 Fed. 
500 (Circ. Ct. App., 5th Circ.). 

It is well settled that a beneficiary who murders the insured cannot recover 
the insurance money. New York Mutual Life Insurance Co. v. Armstrong, 
117 U.S. 591. See Box v. Lanier, 112 Tenn. 393, 79 S. W. 1042. It is regarded 
as being contrary to public policy to allow him to profit by his own criminal 
act. Cf. Riggs v. Palmer, 115 N. Y. 506, 22 N. E. 188. See GERMAN CIv. 
Cope, § 2339. But it does not follow that the company is no longer liable on 
the policy. In cases of mutual benefit insurance, it is agreed that the money 
must be paid to the person next entitled under the rules of the society. Supreme 
Lodge v. Menkhausen, 209 Ill. 277, 70 N. E. 567; Schmidt v. Northern Life 
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Assn, 112 Ia. 41, 83 N. W. 800; Sharpless v. Grand Lodge, 135 Minn. 35, 
159 N. W. 1086. Cf. Cleaver v. Mutual Life Ass’n, [1892] 1 Q. B. D. 147. 
And a similar result has been reached in two cases involving ordinary life 
policies. Equitable Life Assurance Society v. Weightman, 61 Okla. 106, 160 
Pac. 629; Robinson v. Metropolitan Life Insurance Co., 69 Pa. Super. Ct. 274. 
This seems the more desirable result. The public policy against allowing the 
beneficiary to take has reference only to his taking beneficially. If he is al- 
lowed to take in constructive trust for the persons who would have taken had 
he predeceased the insured, justice can easily be achieved. See Roscoe Pound, 
“The Progress of the Law — Equity,” 33 Harv L. REv. 420, 421. See also 30 
Harv. L. REv. 622. This is in accord with the better view as applied in cases 
where a devisee murders his testator, or an heir his ancestor. See*AmEs, LEC- 
TURES ON LEGAL History, 310. Cf. Ellerson v. Westcott, 148 N. Y. 149, 42 
N. E. 540. In the principal case, if the murderer had predeceased his wife 
she would have taken under the policy. Accordingly, he should take in 
constructive trust for her next of kin. 


INTERNATIONAL Law — TREATIES — EFFECT OF WAR UPON PRE-EXISTING 
TREATIES. — The plaintiff was an Austrian subject resident in the United 
States. Just after the declaration of war by the United States against Austria, 
the plaintiff’s father died intestate seised in fee simple of real estate in New 
York. The Convention of 1848 between Austria and the United States gave 
reciprocal rights of inheritance to the subjects of each in the lands of the 
other (9 Stat. AT L. 944). Ina suit for partition against the other heirs, the 
plaintiff’s capacity to acquire title by descent depended upon the continuance 
in force of this treaty provision. Held, that the plaintiff had the capacity. 
Techt v. Hughes, 229 N. Y. 222, 128 N. E. 185. 

For a discussion of the principles involved in this case see NOTES, page 
776, supra. 


NEGLIGENCE — Duty oF CARE— RESPECTIVE DuTIES OF CARRIER AND 
ConpbucTOR TO PASSENGER. — Action was brought by a passenger against the 
carrier and conductor for damages for injuries alleged to have been sustained 
through the negligence of the defendants. The trial court instructed the jury 
that both defendants owed the passenger the “highest practical care.” Held, 
that this was error as to the conductor. May v. C. B. & Q. R. Co., 225 S. W. 
660 (Mo.). 

In defining the duty of care owed its passengers by a carrier, the courts 
generally have made the fundamental error of confusing the fixed standard of 
due care with the ever-varying quantum of diligence called for by the changing 
circumstances of particular situations. To this confusion we owe frequent 
charges requiring the carrier to exercise the highest degree of care or a very 
high degree of care. Pittman v. Hines, 221 S. W. 474 (Ark.); Sheppard v. 
Brooklyn R. Co., 146 App. Div. 806, 131 N. Y. Supp. 507. See Groshong v. 
United Rys. Co., 142 Mo. App. 718, 121 S. W. 1084. Many courts, while using 
these emphatic phrases, show by their accompanying language an adherence 
to the correct rule. Austin v. St. L. R. Co., 149 Mo. App. 397, 130 S. W. 
385; St. L. R. Co. v. Woodall, 159 S. W. 1012 (Tex. App.). Still other courts lay 
down the true doctrine in unambiguous terms. Raymond v. Portland R. Co., 
100 Me. 529, 62 Atl. 602. The principal case presents an unusual opportunity 
to apply the standard correctly. The circumstances being the same, due care 
required of the conductor the same amount of diligence that the carrier owed. 
The instruction should have been reversed as to both defendants with direc- 
tions to require, as to both, due care in the circumstances. 
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ParoL EvipENCE RuLE— NATURE AND SCOPE OF RULE — INAPPLICA- 
BILITY IN CRIMINAL ProsecuTIONs. — A New York statute provides that 
the lessor of a residential building must furnish heat unless there is an agree- 
ment to the contrary. In the absence of such an agreement the lessor shall 
be deemed to have contracted to furnish heat. (NEw York SANITARY 
Cope, § 225.) The defendant was prosecuted for violating the statute. The 
lease with his tenants contained no stipulation as to heating, but he offered 
to prove a parol contemporaneous agreement with the tenants absolving him 
from furnishing heat., Held, that the evidence was admissible. People v. 
Glickman, 185 N. Y. Supp. 567. 

Where criminal intent is the issue, parol evidence bearing upon the state of 
mind of the defendant at the time he acted is competent even though it con- 
tradicts the terms of a written instrument under which he acted. Stale v. 
Newman, 74 N. H. 10, 64 Atl. 761; Walker v. State, 117 Ala. 42, 23 So. 149. 
See People v. Barringer, 76 Hun, 330, 336-337, 27 N. Y. Supp. 700, 704. In 
the principal case, however, the element of intent does not enter, the de- 
fendant’s guilt depending entirely on the existence of an agreement which 
would excuse his failure to act. On principle it might be argued that since 
the prior parol agreement is here sought to be used for the very purpose for 
which the writing has superseded it, it should be excluded even in a suit in- 
volving others than parties to the writing. See 4 WicMoRE, EvipENCE, § 2446. 
But there are numerous authorities for the general proposition that the parol 
evidence rule does not apply except in suits between parties to the instrument 
or their privies. Folinsbee v. Sawyer, 157 N. Y. 196, 51 N. E. 994; Northern 
Assurance Co. v. Chicago Mutual Bldg., etc. Assn, 198 Ill. 474, 64 N. E. 979; 
Kellogg v. Tompson, 142 Mass. 76, 6 N. E. 860. This rule has been applied in 
a criminal case where, as in the principal case, no question of intent was in- 
volved, on the ground that the state was not a party to the writing. Roselle 
v. Commonwealth, 110 Va. 235, 65 S. E. 526, aff’d, 223 U. S. 716. 


PRESUMPTIONS — EXISTENCE AND EFFECT OF PRESUMPTIONS IN PARTICULAR 
CasES — PRESUMPTION OF VALIDITY OF SECOND MarriAGE. — The defendant’s 
first husband, when last heard from, had been injured in a railroad accident. 
Three years later she married the plaintiff. This suit for annulment is brought 
twenty years after the second marriage, alleging invalidity because of the prior 
— Held, that annulment be denied. Smith v. Smith, 185 N. Y. Supp. 
559. 

Once a marriage ceremony is performed, there is said to be a presumption in 
favor of its validity which is “‘one of the strongest known” to the law. Piers v. 
Piers, 2H. L. Cas. 331. See Bruns v. Cope, 182 Ind. 289, 105 N. E. 471. This 
presumption is then said to give rise to another presumption, that of the ter- 
mination of a prior marriage by death or divorce. Hunter v. Hunter, 111 Cal. 261, 
43 Pac. 756; Potter v. Clapp, 203 Ill. 592, 68 N.E. 81. “Conflicting” with this 
presumption is that of the continuance of life of the former spouse. Gilleland v. 
Martin, 3 McLean (U. S.) 490; Chicago & Alton R. Co. v. Keegan, 185 Ill. 70, 56 
N. E. 1088. The former presumption, however, is usually held to be “stronger” 
than the latter and to overthrow it. The King v. Twyning, 2 B. & Ald. 386; 
Vreeland v. Vreeland, 78 N. J. Eq. 256, 79 Atl. 336. But see Goset v. Goset, 
112 Ark. 47, 164 S. W. 7509. But this method of reasoning is entirely too 
mechanical. The so-called “presumption of validity” is but an outgrowth of 
the common-law presumption of innocence, which is of no evidential value. 
See 4 WIGMORE, EVIDENCE, §§ 2506, 2511. The presumption of the contin- 
uance of life is merely an inference of fact, of more or less value in varying 
circumstances. The Queen v. Willshire, 6 Q. B. D. 366; Com. v. McGrath, 
140 Mass. 296, 6 N. E. 515. But even granting that these presumptions 
should be recognized they could not properly be said to be “conflicting.” 
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They would nullify each other as rules of law, and leave the question one purely 
of fact, to be decided upon the balance of probability. Turner v. Williams, 
202 Mass. 500, 89 N. E. 110. See THAYER, PRELIMINARY TREATISE ON EVvI- 
DENCE, 343-351. A more satisfactory method is simply to assert a strong 
public policy in favor of the marriage, and require an equally strong balance 
of probability to overthrow it. 


Quasi-Contracts — Money Pamp UNDER DuRESS OR COMPULSION OF 
Law — THREAT TO PROSECUTE A RELATIVE AS Duress. —In an action on 
certain promissory notes, the defendant counterclaimed for the amount 
already paid on the notes, alleging that they had been extorted from him by 
the plaintiff’s threats to prosecute the defendant’s brother-in-law for a felony. 
There was no allegation as to whether a felony had or had not been committed, 
nor had any prosecution been begun. To this counter claim the plaintiff de- 
murred. Held, that the demurrer was erroneously overruled. Union Exchange 
National Bank v. Joseph, 185 N. Y. Supp. 403. 

In general, money paid because of threats and for no other reason, can be 
recovered. Robertson v. Frank Brothers, 132 U.S. 17; Horner v. State, 42 App. 
Div. 430, 59 N. Y. Supp. 96. And many courts permit such recovery even 
though the transaction was in the nature of compounding a felony. Wilbur 
v. Blanchard, 22 Idaho, 517, 126 Pac. 1069; Nelson v. Leszczynski-Clark Co., 
177 Mich. 517, 143 N. W. 606. See Schoener v. Lessauer, 107 N. Y. 111, 13 
N. E. 741. But there is considerable authority to the contrary. Jourdan v. 
Burstow, 76 N. J. Eq. 55, 74 Atl. 124, aff’d, 78 N. J. Eq. 587, 81 Atl. 1133; 
Haynes v. Rudi, 102 N. Y. 372, 7 N. E. 287. Even under the latter rule, how- 
ever, recovery will be denied only if it appears that a felony was actually 
committed, or a prosecution instituted. It might be urged that it is equally 
against public policy to permit suppression of the investigation of merely 
alleged crimes. On this view alone can the principal case be supported, unless 
it be that threats to prosecute a brother-in-law cannot constitute such duress 
as will justify a recovery. On this point the authorities differ. In some states 
an obligation may be avoided if incurred solely to relieve a son-in-law from 
prosecution. Nebraska Mut. Bond Ass’n v. Klee, 70 Neb. 383, 87 N. W. 476; 
Fountain v. Bigham, 235 Pa. St. 35, 84 Atl. 131. And if the benefit of the rule 
is to be extended beyond cases involving close blood relations, there seems to 
be no reason why it should not be applied in the principal case. The doc- 
trine might be carried even further, and held to cover all cases where the 
obligor’s freedom of will is coerced by threats of harm to another. See 
Davies v. London Ins. Co., L. R. 8 Ch. Div. 469. 


STATUTE OF FRAUDS — PART PERFORMANCE — WHAT ACTS ARE SUFFI- 
CIENT. — A purchaser orally agreed to buy land of a vendor to give to the 
purchaser’s niece. In reliance on the gift, the niece entered into possession. 
The purchaser died before the sale’s completion. Held, that the vendor may 
specifically enforce the contract against the purchaser’s estate, for the benefit 
of the niece. Hohler v. Aston, [1920] 2 Ch. 420. 

It is settled law that part performance of an oral contract to purchase land 
takes the case out of the operation of the Statute of Frauds. See Fry, SPECIFIC 
PERFORMANCE, 5 ed., § 578. By the prevailing rule it is sufficient part per- 
formance if the purchaser is put in possession under the contract. Butcher v. 
Stapely, 1 Vern. 363; Earl of Aylesford’s Case, 2 Strange, 783. See BROWNE, 
STATUTE OF FRaups, 5 ed., § 467. Many American jurisdictions require some- 
thing more. Bradley v. Owsley, 74 Tex. 69. See 5 Pomeroy, Equity Juris- 
PRUDENCE, 4 ed., § 2243. The prevailing rule was adopted at a time when 
the manifest hostility of the English Chancellors toward statutes was coupled 
with an exalted sense of their ethical responsibilities. It originally contemplated 
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the taking of possession by the purchaser as in substance a common-law con- 
veyance by livery of seisin. See Roscoe Pound, “The Progress of the Law — 
Equity,” 33 Harv. L. REv. 929, 941-943. To-day such possession is regarded 
as sufficient because it is solely referable to a contract concerning this land. 
Clearly the possession of the purchaser’s agent is the possession of the pur- 
chaser. See Wharton v. Stoutenburgh, 35 N. J. Eq. 266. In the principal case, 
the possession of the contract beneficiary, taken at the instigation of the pur- 
chaser and with the assent of the vendor, must equally be regarded as the 
possession of the purchaser. However astray from “the right line of progress 
toward a satisfactory law upon this subject,” which would require, beyond 
possession solely referable to the contract, irreparable injury to the purchaser 
if specific performance is denied, the decision clearly indicates the state of 
the prevailing authorities. See Roscoe Pound, “‘ The Progress of the Law — 
Equity,” supra, 944, 945; 15 Harv. L. REV. 650. 


SURETYSHIP — SURETY’s RIGHT TO EXECUTION AT LAW UPON A JUDGMENT 
PROCURED BY THE CREDITOR AFTER PAYMENT BY THE SURETY. — A creditor 
obtained a judgment against the principal debtor and his surety. After pay- 
ment by the surety, the judgment was assigned to him. Execution was levied 
upon this judgment against the property of the principal who now moves to 
quash the execution. Held, that the execution be quashed. Grizzle v. Fletcher, 
105 S. E. 457 (Va.). 

At law the payment of a joint obligation by one of the obligors extinguishes 
the obligation. Booth v. Farmers & Mechanics’ Nat. Bank, 74 N. Y. 228. See 
1 WILLISTON, ConTRACTS, § 332. And taking a narrow view, English courts of 
equity refused to allow a surety to be subrogated to the advantages of the 
creditor, such as bonds or judgments, which were legally destroyed by pay- 
ment of the debt by thesurety. Copis v. Middleton, 1 Turn. & R. 224; Armitagev. 
Baldwin, 5 Beav. 278. But this has been changed by statute in England. See 
MERCANTILE Law AMEND. ACT, 19 & 20 VIctT., c. 97, § 5. And to-day in most 
American jurisdictions equity keeps alive the original obligation so that a 
surety who has paid may be subrogated to a judgment rendered against him- 
self, his principal, and his co-sureties. Furnold v. Bank of the State of Missouri, 
44 Mo. 336. See 2 WiLListon, Contracts, § 1268. This often becomes im- 
portant in establishing priority. Hill v. King, 48 Oh. St. 75, 26 N. E. 988. Fora 


. surety’s right to reimbursement only arises upon his payment to the creditor. 


Blanchard v. Blanchard, 201 N. Y. 134, 94 N. E. 630. By statute many states 
allow execution at law upon such a judgment without requiring any decree of 
equity. Kimmel v. Lowe, 28 Minn. 265, 9 N. W. 764; Garvin v. Garvin, 27 S. C. 
472, 4S. E. 148; Ezzard v. Bell, 100 Ga. 150, 28 S. E. 28. And a few courts 
permit this without a statute if the suretyship relation was established in the 
former action and the judgment has been assigned to the surety. Nelson v. 
Webster, 72 Neb. 332, 100 N. W. 411; Williams v. Riehl, 127 Cal. 365, 59 Pac. 
762. Since these factors were present in the principal case, the decision in- 
dicates a close adherence by the Virginia Court to the separation of legal and 
equitable relief. 


Trusts — CESTUI QUE TRUST’S INTEREST IN RES — TRUST FOR EDUCA- 
TION AND MAINTENANCE. — The testator bequeathed his estate in trust to 
pay £13 a year to a named educational institution for the maintenance and 
education of his son, then aged four, and directed that if the son died before 
the estate was exhausted the balance should be applied in care of a certain 
grave. The expense of the son’s education was borne by his mother, and at 
his majority the estate, which amounted to about £100, wasstill intact. 
Held, that the son is entitled to the money. In the Will of O’Rourke, [1920] 
V. L. R. 546. 














RECENT CASES / 793 


Where the purpose of an express trust is fulfilled or fails and a surplus re- 
mains, there is normally a resulting trust to the donor or his heirs. Easter- 
brooks v. Tillinghast, 5 Gray (Mass.) 17; Hopkins v. Grimshaw, 165 U. S. 342. 
But this rule does not apply where there are circumstances indicating an in- 
tention that the trustee or cestui que trust should take beneficially. Clarke v. 
Hilton, L. R. 2 Eq. 810. English courts find such an intention when a gross 
sum or the total income of property is given in trust, and allow the beneficiary 
to take absolutely, construing any special purpose assigned as merely indica- 
tive of the donor’s motive. In re Andrew’s Trust, [1905] 2 Ch. 48; see In re 
Sanderson’s Trust, 3 K. & J. 497, 503. Even where the donor has tried to limit 
the cestui que trust’s right, as by the attempted creation of a spendthrift trust, 
in some jurisdictions the property is nevertheless his. Though the trustees are 
to apply the property to his support, if they cannot deprive him of his vested 
estate creditors may reach it as the cestui que trust’s own. Green v. Spicer, 
1 R. & My. 395; Hutchinson v. Maxwell, 100 Va. 169, 40 S. E. 655. A fortiori 
where there is no question of contravening the donor’s intent, the beneficiary 
should be absolutely entitled to the property in any jurisdiction, where the 
special purpose is not the raison d’étre of the trust. It isa reasonable assump- 
tion in the principal case that the testator primarily intended that his son take 
the estate beneficially and that his mention of a particular institution was 
merely a direction as to the application thereof. 


VENDOR AND PURCHASER — REMEDIES OF VENDOR — ENFORCEABILITY OF 
Express LIEN WHEN STATUTE OF LimITATIONS Bars Dest. — The defendant 
conveyed land to a third party, expressly reserving in the deed a lien for the 
unpaid purchase price. The third party conveyed to the plaintiff, who did not 
assume the debt. The plaintiff sues to quiet his title, the Statute of Limita- 
tions having run on the debt. The bill also alleged laches. Held, that the bill 
be dismissed. Wilson v. Davis, 86 So. 686 (Fla.). 

For a discussion of the principles involved in this case see NOTES, page 
779, supra. 


WAREHOUSEMEN — WAREHOUSE RECEIPTS: PLEDGE OF A NEGOTIABLE RE- 
CEIPT TO THE ISSUING WAREHOUSEMAN. — The plaintiff sent goods to a factor 
for sale on commission. The factor stored the goods in the defendant’s ware- 
house, taking a non-negotiable receipt. Subsequently he exchanged this re- 
ceipt for a negotiable receipt, and immediately indorsed and delivered the 
latter to the defendant, as collateral security for a loan to himself. The de- 
fendant knew nothing of the agency, and acted throughout in good faith. The 
plaintiff brings replevin for the goods in the defendant’s hands. A statute 
makes warehouse receipts negotiable “in the same manner as inland bills of 
exchange.” The Uniform Sales Act is in force. Held, that the plaintiff can 
recover. Decker & Sons v. Milwaukee Cold Storage Co., 180 N. W. 256 (Wis.). 

It is an old and well-settled principle that a factor with authority to sell has 
no right to pledge the goods for his own debt, and that his pledgee acquires no 
rights against the principal. Paterson v. Tash, 2 Strange, 1178; Allen v. St. 
Louis National Bank, 120 U.S. 20. Nor can a factor miake a valid pledge by 
taking, without authority, a negotiable warehouse receipt for the goods, and 
pledging it. Commercial Bank v. Hurt, 99 Ala. 130, 12 So. 568. But if he has 
express or implied authority to store the goods and take a negotiable receipt 
for them, a bona fide purchaser or pledgee of the receipt is protected against 
the prior owner. Commercial Bank v. Canal-Louisiana Bank, 239 U. S. 520. 
(This case was decided on the basis of §§ 40, 41, and 47 of the Uniform Ware- 
house Receipts Act; §§ 32, 33, and 38 of the Sales Act are to the same effect.) 
In the principal case, the court did not consider the extent of the factor’s au- 
thority to warehouse. Nor did it consider whether, in any event, the maker of 
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the receipt may, upon pledge to him, be treated as a purchaser or holder. The 
latter point has not previously been decided; but on analogy to the later and 
better view regarding a similar situation in the law of bills and notes, the ware- 
houseman might well have been treated as any other purchaser, and hence 
protected. See Morley v. Culverwell, 7 Mees. & W. 174; National Bank v. Lind- 
say, 2 Boyce (Del.), 83, 78 Atl. 407; Horn v. Nicholas, 138 Tenn. 453, 201 S. W. 
756. The court, however, merely treated the whole transaction as, in total 
effect, a pledge of the goods. Such reasoning, while perhaps sufficient to reach 
correct results in some cases, is technically inaccurate and is likely to produce 
results seriously in conflict with commercial usage and understanding. 





BOOK REVIEWS 


TRACTATUS DE BELLO, DE REPRESALIIS ET DE DuELLO. By Giovanni da 
Legnano. Edited by Thomas Erskine Holland. Washington: The Car- 
negie Institution. 1917. pp. xxxvili, 458. 

De Invis ET DE Jure Betti RELEcTIONES. By Franciscus de Victoria. 
Edited by Ernest Nys. Washington: The Carnegie Institution. 1917. 
PP. 475. 

DE JureE ET OrFicus BELLIcIs ET DiscrpLinA MiitaRi Lisri III. By Bal- 
thazar Ayala. Edited by John Westlake. Washington: The Carnegie 
Institution. 1912. 2 vols. pp. xliv, 227; xii, 250. 


These volumes belong to the series entitled “Classics of International Law.” 
The general editor is Dr. James Brown Scott, Secretary of the Carnegie En- 
dowment for International Peace. In each instance the reader is furnished 
with a facsimile of an early and trustworthy text, a translation into English, 
and an introduction by a special editor. The result is a firm foundation for 
scholarly investigation. The series is not yet complete, but it already con- 
tains so many volumes that comparison of one volume with another throws 
much light on the history of international doctrine. 

The three authors named above antedate Grotius, and consequently are 
ancient from the point of view of international lawyers. It is true, to be sure 
that, as international law is simply a collection of the rules observed, or at 
least supposed to be observed, by states in their relations with each other, 
there was some sort of international Jaw as soon as there were two states. It 
is true also that occasional statements regarding international practices are 
found in the Bible, in the Greek classics, and in the Latin classics. (1 OPPEN- 
HEIM’s INTERNATIONAL Law, 3d ed., §§ 37-40.) Yet for thousands of years 
international law was not treated as a separate branch of knowledge. Its prob- 
lems were commingled with those of government, ethics, and theology. In the 
middle ages there was abundant reason for such confusion; for the Church 
was the center of almost all learning, and, besides, the Church believed itself 
to have the right and the duty to control the State or at least to advise and rep- 
rimand the State’s rulers. Thus the Decretum of Gratian, dating from be- 
tween 1139 and 1150, and soon afterwards to he embodied in the Corpus Juris 
Canonici, gives in Causa XXIII of its second part a discussion of war, and 
more particularly of private war, the mediaeval link between the ancient 
blood feud and the vendettas still.found in a few mountainous regions. So 
too the Summa Totius Theologiae of St, Thomas Aquinas, dating from be- 
tween 1265 and 1274, has something to say on the same subject in the fortieth 
question discussed in the Secunda Secundae. The consequence is that the 
general editor of a series of classics of international law encounters difficul- 
ties. What is he to do with books devoted principally to subjects other than 
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international law? Is he to present extracts from the Bible and other sources 
such as those to which allusion has just now been made? As yet the general 
editor of this series has reprinted only works dealing with international law 
exclusively, or at least largely. 

The nature of these volumes, as well as their relation to one another and 
to the development of international law, cannot be fully discovered without 
careful study; but a short statement regarding each author will serve to show 
that careful study will be well worth while. 

In 1360 Giovanni da Legnano, then Professor of Civil Law in the University 
of Bologna, and later Professor of Canon Law, wrote the work entitled “ Trac- 
tatus De Bello, De Represaliis, et De Duello.”” He was active in the public 
affairs of Bologna, and this work grew out of the local wars and was addressed 
to the leader of one of the factions. 

Legnano begins with scriptural and astrological matter, but soon passes to 
topics more intelligible to-day. He deals largely with questions of military 
policy and discipline, e. g., ““Of the legion and the cohort, and who and how 
many are required therein,”’ “How soldiers should conduct themselves in war, 
whom they should obey, and from what they are commanded to abstain,” 
“What belongs to the office of a general in war,” “How soldiers are punished 
differently, according to their different offenses.”” The author also deals with 
questions of government and constitutional law, e. g., “Whether war made by 
the Emperor against the Church is lawful, and whether subjects are bound 
to obey him therein,” “Whether vassals are bound to participate at their own 
expense, when a lawful war is begun by their lord,” “‘Whether subjects are 
bound to help first a baron who begins a war against another baron, or the 
king who begins a war against another king, both commands being received 
at the same time,” “Whether the non-liege vassal of two lords, summoned by 
both at the same time, is bound to help both, or one, and if so, which,” “ Whether 
a citizen of two states is bound to help one against the other,” “Whether a 
vassal summoned by his lord is bound to follow him in parts beyond the sea 
to fight against barbarians.” Perhaps no lesson taught by examining the 
book is more valuable than the knowledge that international law has been, 
and inevitably must be, interwoven with ethics, government, and military 
discipline. Among the topics which to-day might be dealt with in books on 
international law are these: “How universal corporeal war had its origin in 
the law of nations,” “Who, first and chiefly, may declare universal war, and 
by what law, and against whom,” “Whether quarter should be granted to the 
general of a war when captured,” “Whether one who makes a capture in war 
becomes owner of the person or thing captured, and whether the doctrine of 
‘postliminium’ applies,” “Whether persons captured in a war between two 
states become slaves,” “Whether things captured in war become the prop- 
erty of the captors,” “Whether trickery is allowed in wars,” “Whether mercy 
should be shown to persons captured in a lawful war,” “Whether those who 
attend in a war, but who cannot fight, enjoy the immunities of combatants.” 
Those are nearly all the passages now interesting from the point of view of in- 
ternational law; but it is possible that some specialists in the history of the 
subject will care to follow in other passages the discussion of lawful and un- 
lawful war, and of the distinction between universal and particular war, and 
of private reprisal; for just wars and private warfare played a large part in the 
early literature. Finally, the general history of law gains a valuable side- 
light from the discussion of the duel as an incident of compurgation and of 
trial by combat (chapters clxx, clxxi, clxxv-cxciv). 

The present edition leaves nothing to be desired. A nearly contemporaneous 
manuscript is presented in collotype. As the manuscript abounds in abbre- 
viations and other difficulties, the original Latin is then presented in full. 
There is then a translation. There is also a facsimile of the edition of 1477. 
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The introduction by Sir T. E. Holland, formerly Professor of International 
Law in the University of Oxford, shows how the work originated and gives in- 
cidental insight into the varied life led by a law professor five hundred years 
ago. There is even a photograph of Legnano’s tomb, one of those Bolognese 
tombs decorated with a representation of students and lecture room, perhaps 
in this instance the very lecture room bought by this professor from the estate 
of his predecessor (p. xiii). 

Franciscus de Victoria was a Spaniard of the Dominican order, educated at 
the University of Paris, and from 1526 to 1546 Professor of Theology in the 
University of Salamanca. His dissertations De Indis and De Jure Belli were 
delivered in 1532. They were not printed until after his death. Their general 
subject is the justification for Spanish domination in America. 

Some of the topics are “Whether the Indian aborigines before the arrival of 
the Spaniards were true owners in public and in private law,” “Whether there 
were among them any true princes,” ‘‘ Whether heresy causes loss of ownership 
by human law,” “Barbarians are not precluded by the sin of unbelief or by 
any other mortal sins from being true owners alike in public and in private 
law,” “The Emperor is not the lord of the whole world,” “Even if the Em- 
peror were the lord of the world, that would not entitle him to seize the prov- 
inces of the Indian aborigines,” “A refusal by these aborigines to recognize 
any dominion of the Pope is no reason for making war on them and for seizing 
their goods,” “The Spaniards have a right to travel to the lands of the In- 
dians and to sojourn there so long as they do no harm,” “Any children born 
to Spanish parents domiciled in those parts who wish to become citizens 
thereof cannot be excluded from citizenship,” “When and in what case the 
Spaniards can resort to severe measures against the Indians, treating them as 
faithless foes, and employ all the rights of war against them and take away 
their property and even reduce them to captivity,” “Whether the Spaniards 
could have reduced the Indians into their power, if it were certainly clear that 
they were of defective intelligence,” ‘‘Christians may serve in war and make 
war,” “In whose hands lies the authority to make or declare war,” “ Any- 
one, even a private person, can accept and wage a defensive war,” “What a 
State is, and who is properly styled a prince,” “Petty rulers or princes, who 
are not at the head of a complete State, but are parts of another State, can- 
not undertake or make war,” “And what about cities,” “‘What can be a rea- 
son or cause of just war,” “Proof that diversity of religion is not a just cause 
of war,” “Extension of an empire is not a just cause of war,” “The personal 
glory, or other advantage of a prince, is not a just cause of war,” “Wrong 
done is the sole and only just cause for making war,” “In just war it is law- 
ful to make good, out of the goods of the enemy, all the cost of the war and 
all damages wrongfully caused by the enemy,” “Whether it is lawful in war to 
kill the innocent,” “Whether it is lawful to kill women and children in a war 
against the Turks, and what, among Christians, about farmers, civilians, foreign- 
ers, strangers, and clergy,” “Whether it is lawful to kill captives and those 
who have been surrendered,” “Whether things captured in a just war belong 
to the captor,” “Whether it is lawful to leave a city to the soldiery by way of 
booty; and how this is not unlawful, but at times even necessary,” “‘Sol- 
diers may not loot or burn without authority,” “Whether it is lawful to im- 
pose the payment of tribute on the conquered enemy,” “Whether it is lawful 
to depose the princes of the enemy.” 

That is a long list of interesting topics; and to show the modernness of 
Victoria’s spirit, it is worth while to quote the greater part of his summary 
of the rules of warfare: “First canon: Assuming that a prince has authority to 
make war, he should first of all not go seeking occasions and causes of war, 
but should, if possible, live in peace with all men. . . . Second canon: When 
war for a just cause has broken out, it must not be waged so as to ruin the 
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people against whom it is directed, but only so as to obtain one’s rights and 
the defense of one’s country and in order that from that war peace and security 
may in time result. Third canon: When victory is won and the war is over, 
the victory should be utilized with moderation and Christian humility, and 
the victor ought to deem that he is sitting as judge between two States, the 
one which has been wronged and the one which has done the wrong, so that it 
will be as judge and not as accuser that he will deliver the judgment whereby 
the injured State can obtain satisfaction, and this, so far as possible, should 
involve the offending State in the least degree of calamity and misfortune, 
the offending individuals being chastised within lawful limits; and an es- 
pecial reason for this is that in general among Christians all the fault is to 
be laid at the door of their princes, for subjects when fighting for their princes 
act in good faith.” - 

The introduction is by Ernest Nys, Professor of International Law in the 
University of Brussels. It gives, among other valuable matter, an account of 
the rise of the literature of international law in the middle ages; and this ac- 
count is so thorough and so interesting that no one of scholarly tastes, whether 
acquainted with international law or not, can fail to be charmed with it. 

Balthazar de Ayala was born at Antwerp in 1548. He was of Spanish 
descent. He became a licentiate in law at the University of Louvain. At the 
age of thirty-two he became military judge and judicial advisor in the Nether- 
lands military service. In other words, he became judge advocate general. 
In 1581 he produced, apparently upon the basis of notes made before he en- 
tered into office, his treatise De Jure et Officiis Bellicis et Disciplina Militari 
Libri III. The first of the three books deals with topics distinctly related to 
international law, and among others the following: “Of the method of de- 
claring war,” “Of just war and just causes of war,’ “Of the duel or single 
combat,” “Of hostage-seizing, commonly called reprisals,’ “Of capture in 
war and the law of postliminy,” “Of keeping faith with an enemy,” “Of 
treaties and truces,”’ “Of trickeries and deceit in war,” “Of the law of am- 
bassadors.”” The second book is devoted chiefly to military policy, for ex- 
ample, to discussing whether it is better to await war at home or to carry it 
into the enemy’s territory; and this second book contains at least two topics 
of interest to the student of international law, namely: “In time of victory 
the first and chief thought must be about peace,” and “After enemies have 
been crushed, what is the best method for keeping them quiet in a lasting 
peace.” The third book is devoted to military discipline, and contains noth- 
ing of interest regarding international law; but any one studying ‘the early 
history of military law will wish to examine the chapters dealing with military 
courts and the privileges and punishments of soldiers. 

In the introduction, the late Professor Westlake, of the University of Cam- 
bridge, states the doctrines elaborated in the text and describes the author’s 
position in the history of the subject. 

Surely any one who has read the lists of topics selected from these sumptuous 
volumes has perceived opportunities to gain the keen mental pleasure of 
searching for origins and of tracing thoughts and words from the first source 
through the later writers. For example, does Ayala hark back to Victoria, to 
Legnano, to St. Thomas Aquinas, to Gratian, to the Corpus Juris Civilis, to 
the Latin classics, to the Greek classics, to the Bible? There are men who can 
spend a lifetime thus. In the case of international law a-scholar need not feel 
that such a search is wholly useless; for there is practical value in demon- 
strating that a suggestion or international doctrine is new or old. There is a 
presumption against what has been suggested and tried and rejected. There 
is a presumption in favor of what has been long approved. Such at least is 
the view of statesmen. Hence just now, when the world needs readjusting, 
and theories on international law are to play a greater part than heretofore, 
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any classics of international law have interest and importance both for the 
scholar and for the practical man whose career lies neither in the study nor 
in the lecture room. 

EUGENE WAMBAUGH. 





THE PEACE NEGOTIATIONS. A PERSONAL NARRATIVE. By Robert Lansing. 
Boston and New York: Houghton Mifflin Company. 1921. pp. vi, 328.. 


This book is not what its title would seem to indicate, — a history of the Peace 
Conference at Paris. It is rather a record of the differences of opinion and the 
progressive estrangement which arose between President Wilson and his Sec- 
retary of State in connection with the peace negotiations and which led to 
Mr. Lansing’s forced resignation a year later. ‘The author writes with the 
moderation and dignity that were to be expected of him, paying not a few 
tributes to the high qualities of his former chief and offering adverse criticism 
of him with many hesitations and qualifications. Nevertheless, this is an ex 
parte statement, the proper evaluation of which is difficult until the case for 
the other side has also been heard. 

In order to explain why he deemed it proper to publish such a book at such 
a time, Mr. Lansing cites the well-known correspondence between Mr. Wilson 
and himself of February, 1920, in which the President referred to the Secre- 
tary’s obvious “reluctance” to accept his “guidance and direction,” and de- 
clared that it would relieve him of embarrassment if Mr. Lansing would resign 
and afford him an opportunity to select some one “whose mind would more 
willingly go along with mine.” In these words the author sees “the manifest 
imputation . . . that I had advised him wrongly and that, after he had de- 
cided to adopt a course contrary to my advice, I had continued to oppose his 
views and had with reluctance obeyed his instructions.” It was in order to 
clear himself from this intolerable “imputation . . . of faithlessness and of a 
secret, if not*open, avoidance of duty,” that this book was published. Such 
reasons for writing do not seem very cogent. From an impartial reading of the 
letter in question, it is*difficult to see that any such imputation was implied; 
and had it been, the present volume would not do much to refute it, for it 
throws little light upon how Mr. Lansing discharged his duties except in regard 
to the advice he tendered the President. The one thing it does prove is the 
reluctance of the former Secretary to accept the President’s policies, that re- 
luctance to which Mr. Wilson alluded and which Mr. Lansing himself does 
not in the least deny. “TI followed his directions . . . with extreme reluct- 
ance, because I felt that President Wilson’s policies were fundamentally 
wrong” — this is, indeed, the constant refrain of the book. It is in the ex- 
position of these differences of opinion and of the reasons for them that the 
whole value of the volume lies. 

Our two leading representatives at Paris differed continually, and on the 
most important questions. Mr. Lansing was opposed to the President’s going 
to Paris, in the first place, to his personal participation in the Conference after 
he had got there, and to his whole method of conducting the negotiations. He 
regarded national self-determination — the principle on which most of the 
territorial work of the Peace Conference was based —as a “phrase... 
loaded with dynamite,” and remarks, “What a calamity that the phrase was 
ever uttered!”” He condemned the President’s yielding in the Shantung 
affair. He deplored the alliance treaty with France, to which he affixed his 
signature. Above all, he opposed and long struggled against the plans, not 
indeed for an association of nations, but for the particular League of Nations 
on which, more than on any other object, the President’s mind was bent. In 
every case his advice was disregarded, sometimes not quite courteously, he 
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affirms. While thus reduced to the réle of Cassandra, he still held it to be his 
duty to remain at his post, believing that “the supreme need of the world” 
was an immediate peace (however bad, apparently), and that his own with- 
drawal from the American Commission would so much embarrass the Presi- 
dent and encourage his enemies as seriously to retard the conclusion of the 
treaty or, at least, its ratification at Washington. 

The copious extracts which Mr. Lansing has printed from his memoranda 
to the President and from his diary during the Peace Conference do credit to 
his prophetic instincts: in many cases, notably with regard to Article X of the 
Covenant, he foresaw very accurately the vehement opposition that Mr. 
Wilson’s policies would arouse in this country, and the arguments that would 
be invoked against them. This volume shows that the President was re- 
peatedly warned of the perils of the course upon which he was entering, though 
it also shows that even Mr. Lansing did not foresee the actual rejection of the 
Peace Treaties by the Senate. 

The arguments against Mr. Wilson’s policies with which this book is filled, 
will inevitably arouse very different reactions in different readers. In the 
opinion of the reviewer, there is much that will not add to Mr. Lansing’s rep- 
utation. For instance, while an advocate of making peace as quickly as ever 
possible, he holds that “the President . . . should have insisted on every- 
thing being brought before the Plenary Conference,” thus raising the inter- 
esting mathematical problem: if it took six months to harmonize the views of 
five powers, how many years would it have taken to harmonize the views of 
the thirty-two nations represented in the plenary gatherings? He deplores 
the fact that the negotiations at Paris were not conducted with complete pub- 
licity, quite ignoring the almost insuperable difficulties, not to say dangers to 
the peace of the world, involved in such a procedure. His arguments against 
the constitutionality of the Covenant seem to the reviewer rather surprising in 
a lawyer of Mr. Lansing’s standing and experience. And as against his view 
that the President ought to have contented himself with directing the peace 
negotiations from Washington, leaving the Secretary of State to head our 
delegation at Paris, this book itself supplies the most conclusive evidence. It 
was difficult enough as it was for the President to make his principles prevail 
to any large extent in the peace settlement; but what chances would he have 
had of carrying any points at all if he had been obliged to entrust the burden 
of the contest to a man who disagreed with him on almost every fundamental 
issue? 

Whatever the merits of Mr. Lansing’s apologia, there remains the question 
of the propriety of publishing it at this time. It is probable that in such a con- 
troversy an adequate rejoinder could not be written without detriment to the 
public interest. Mr. Lansing has invited judgment on the question whether 
his conduct has been “in accord with the best traditions of the public service 
of the United States.” It was scarcely necessary to write a book to establish 
the affirmative, as far as his loyal performance of duty while in office is con- 
cerned, for no one has ever cast doubts upon it. But it may be seriously 
doubted whether the publication of such a book at the present time was in 
accord with the best traditions of our public service — or with the American 
instinct for fair play. 

R. H. Lorp. 





MopErRN Democracies. By James Bryce. New York: The Macmillan Com- 
pany. 1921. 2 vols. pp. 508, 609. 


As a writer on history and politics James Bryce has been known through- 
out the English-speaking world for fifty years. It is almost exactly a half- 





& 
i 
i 
; 
i 
A 


oe 


1S mete alae GW Rae Tees SAR RFP 


Pp Aiiick 


ag BERL AE Reg 





800 HARVARD LAW REVIEW 


century ago that his remarkable study of the Holy Roman Empire gave him 
a place in the front rank among historical scholars. Since that time he has 
been a member of parliament and cabinets, an ambassador from Great Britain 
to the United States, a lecturer at various universities, and a writer of books 
on many themes. Now, at an age when most men have ceased to remain im- 
mersed in literary work, he gives us this comprehensive survey of twentieth- 
century democracy in its principles and its actual results. It is an amazing 
achievement, even for a man of Lord Bryce’s alert mentality. 

This treatise on MopERN DeEmocractEs is divided into three unequal parts. 
The first, extending over one hundred and sixty pages, sets forth the princi- 
ples which underlie all types of democracy, and makes clear the true relation 
which exists between such things as democracy and education, democracy 
and religion, democracy and the press. It includes a striking chapter on 
“Traditions” and their influence upon the course of actual government, a 
chapter which shows Bryce at his very best. Then follows a comprehensive 
description of the way in which democratic government actually functions in 
France, Switzerland, the United States, and the British self-governing colo- 
nies. This exposition of democracy in its present-day workings forms the 
backbone of the whole work and occupies more than seven hundred pages. 
In view of the broad field which the author endeavors to survey, however, the 
description becomes rather sketchy in spots. This is particularly true of the 
chapters on the United States where the task of compressing so many things 
into relatively small compass gives the whole narrative the air of a text-book. 
Finally, there is a substantial and exceedingly interesting discussion of what 
democracy has really achieved and what its future is likely to be. 

It is no disparagement of the other portions of Lord Bryce’s book to say 
that these last chapters are by all odds the best. They are quite up to the 
standard set by the author in his AMERICAN COMMONWEALTH thirty-odd 
years ago; and when one says this he bestows no modest praise. There is the 
same deftness in winnowing the essentials from the details, the same trenchant 
exposure of shibboleths and shams, the same fertility in suggestion, and 
the same facility in the use of the English language. It is hard to imagine 
anything more timely, in these unsettled days, than Lord Bryce’s vigorous 
argument that, with all its faults and imperfections, Democracy remains the 
one form of government which gives the better tendencies of human nature 
their fullest scope. At fourscore-and-three Lord Bryce has not abated, to 
the extent of a single iota, his faith in popular government. A peer of the 
realm, he remains an unconquered democrat. His book, by the way, is very 
appropriately dedicated to “his friend and fellow-worker,” President Lowell. 


WILLIAM BENNETT Munro. 





OUTLINES OF LECTURES ON JURISPRUDENCE. By Roscoe Pound. Third edi- 
tion. Cambridge: Published by the author. 1920. pp. iv, 136. 


This is not yet the completed treatise on jurisprudence for which Dean 
Pound’s lengthening list of fore-studies during the last two decades has led 
the whole world of legal scholarship eagerly to hope. But these OUTLINES, 
which Mr. Pound has prepared for the use of his classes in jurisprudence, are 
in this new edition, the third, so greatly enlarged as to constitute them prac- 
tically a new book, and one which, even in its present form, will be of value to 
a far wider field than the classroom. 

The OvuTLINEs begin with a fully documented treatment of the nature of 
jurisprudence and its historical development as a field of human thought. The 
end, the nature, the scope and subject-matter of law are successively consid- 
ered; and then its sources, forms, and methods of growth. A particularly sug- 














— 











BOOK REVIEWS 801 


gestive section is devoted to the application and enforcement of law. The two 
closing divisions deal respectively with an analysis of fundamental legal con- 
ceptions and with the system of law. These divisions strike one as less fully 
developed than earlier ones. The material, unfortunately, does not lend itself 
to adequate representation by the outline form nor does the collection of 
material —largely definitions—for discussion do justice to the penetrating yet 
practical criticism which characterizes Mr. Pound’s classroom development 
of these topics, one of which has been in recent times much in the arena of 
juristic logomachy in this country. 

The author’s object of furnishing material for class study and discussion 
accounts for the general schematic form of the book, and also for the diversity 
of methods used in developing its different sections. Some sections — for ex- 
ample, Section I, What is Jurisprudence? — consist of careful and detailed 
references to the literature of the topic, arranged under Mr. Pound’s own illu- 
minating classification of the material. In other sections the development is 
by carefully collated excerpts from representative authorities. An example is 
furnished by Section IV, Theories of Law. In still other sections an outline 
analysis directs the discussion, as well as provides material for it. The analysis 
is in some cases supported by references to the literature, including treatises, 
articles, and reports of judicial decisions. In others this equipment is lacking. 
An excellent example of the fullness, range, and varied character of the refer- 
ences is found in Section IX, Interests, and especially in those subsections 
dealing with such modern and growing subjects as the Conservation of Social 
Resources. 

Accurately as the word Outlines denotes the form of the book, the un- 
fortunate connotations of the term quite belie the impression an examination 
of the book will leave, at any rate upon a teacher. So suggestive is the ar- 
rangement of the material, so helpful the interspersed brief comment, so in- 
viting the lists of titles of books, reported cases, and articles drawn not only 
from legal periodicals but from journals of philosophy, political, social, and 
economic science, from private pamphlets and government publications, that 
they can scarcely fail to stimulate in any student a desire to do the suggested 
work and construct his own theory of law in the light of the reflections the 
reading would evoke. Doubtless this is the aim Dean Pound had in mind in 
the course for which this book furnishes the syllabus. 

“Sociological jurists,” he says, and here he speaks with acknowledged au- 
thority, “insist that account must be taken of all the social sciences.” The re- 
luctance of students who have had the typical law school training to venture 
afield into this vast domain from the beaten paths of the reports, is in part 
due to the very vastness of the area, and in part to the recollection of an inevi- 
tably large proportion of fruitless expeditions made without a guide. Here, 
however, the winnowed results of years of reading, by a student of exceptional 
equipment both of learning and discernment, are made available. Few juristic 
thinkers are so widely read as Mr. Pound. Few even among these have 
the invaluable knowledge not only of the “law in books” but also of “the 
law in action,” to use one of his own happy phrases, which serves as a check on 
that mere theorizing which has given jurisprudence its unhappy olfactory 
reputation. 

It is clear that the book is one for students, and for students of some maturity 
of mind and of proper informational equipment. In discussing the materials 
for analytic jurisprudence Mr. Pound says (page 18), “It is assumed that the 
student has a dogmatic knowledge of Anglo-American law.” This, or a similar 
knowledge of the civil law, is an indispensable pre-requisite for profitable 
study of jurisprudence, analytic or otherwise. 

It seems safe to predict that no properly prepared student who does the read- 
ing.and the thinking required by these OuTLINEs will fail to recognize that 
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the point of view which the author maintains, however unobtrusively, through- 
out the book, the one he styles sociological is the one most likely to be fertile 
in practical results, in adapting existing legal rules and principles to the con- 
stantly changing social situation. 


C. A. Huston. 
LELAND STANFORD JUNIOR UNIVERSITY LAW SCHOOL. 





THe Common Law oF ENGLAND. By W. Blake Odgers and Walter Blake 
Odgers. Second Edition. | London: Sweet and Maxwell, Limited. 
(Toronto: The Carswell Co., Ltd.). 1920. 2 vols. pp. xcvi, 1584. 


The title of this treatise is somewhat misleading; for it is an exposition of 
the present statute law of England fully as much as of the common law. But 
the title is derived from Broom’s Commentaries on the Common Law, the 
tenth edition of which is the first edition of the present treatise. In the present 
treatise the reference to Broom’s Commentaries is abandoned, as well it may 
be; for although the second edition differs little from the first edition, yet that 
was largely the original work of its authors. The authors show a preference 
for law in the statutory form; indeed the treatise ends with a plea for Codifica- 
tion as a sure means of making the law “clear and intelligible and readily 
accessible to all” (p. 1467). Those parts of the work which deal with statutes 
are indeed the best, particularly those relating to the adjective law and the 
law as to criminal offenses. 

What we have, then, is a summary of the present law of England. From the 
practitioner’s point of view, the book is necessarily too general to be of great 
value. From the point of view of students of the law, it does not sufficiently 
discuss the fundamental principles. which must serve as an introduction to 
any real knowledge of the law. If a lawyer or student wishes to ascertain in 
a general way the English law on some point not too intricate or involved, he 
will often find the answer in this book. The fact that a second edition has 
been called for after an interval of ten years shows that the book has its uses. 
But certainly it is not as useful as Mr. Odgers’ works on Pleading and on 
Slander and Libel. 

A. W. S. 





A TREATISE ON INTERNATIONAL LAW, WITH AN INTRODUCTORY ESSAY ON THE 
DEFINITION AND NATURE OF THE LAWs OF HUMAN Conpbuct. By Roland 
R. Foulke. Philadelphia: The John C. Winston Co. 1920. 2 vols. 
pp. Ixxxviii, 482; Ixxxvili, 518. 

It was one of the wise observations of John Chipman Gray that “a loose 
vocabulary is the fruitful mother of evils.” Mr. Foulke’s notable work on the 
law of perpetuities and future interests seems to have led him to share Mr. 
Gray’s dissatisfaction with a jurisprudence “encysted in phrases,” and this 
treatise represents an attempt to clear away some misconceptions and confu- 
sions which such a jurisprudence has produced in international law. The field 
has long stood in need of such a fresh approach. The cumulation of expressions 
which baffle analysis and becloud understanding has proceeded in most fields 
of law with too little challenge, and in international law few attempts have 
been made to resist it. Constant clarification seems essential to keeping law 
serviceable to practical life in a world where human beings refuse to range 
their activities around legal categories and conceptions. Any serious attempt 
to revise the “old outfit of ideas, discriminations and phrases,” as James 
Bradley Thayer termed it, is to be welcomed. The struggle between law and 
logomachy must be fought by each generation for itself. 
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Mr. Foulke has perceived that where the same furrows have been followed 
for many generations there is likely to be a “rich mine for analytical investi- 
gation.” He purports only to have “scraped the surface” of the mine and 
exposed its riches. The profession will doubtless be grateful for some of his 
departures. A treatise on international law which states frankly that it pro- 
poses to “waste no time in chasing shadows” and therefore discards the word 
sovereignty “entirely”; which boldly asserts that the fiction of extra-terri- 
toriality “‘may now be freely discarded by clear thinkers”; which lightly sug- 
gests that the term science, as applied to international law, is “only another 
illustration of the fondness of writers for multiplying words” — such a treatise 
is certain to have been written without idle drifting with the current of classifi- 
cation and conception. Statements of this sort give Mr. Foulke’s treatise an 
appearance of realism, and the reader finds much of his verbal daily bread in 
the author’s scrap-heap. 

Unfortunately the realism is largely a semblance in this case. So bold an 
effort demanded the richest scholarship and the broadest scientific equipment. 
Mere freedom from encysted thinking is not an end in itself. It may mean a 
failure to perceive the troublesome factors in complex affairs. It may spell a 
refusal to admit the existence of difficulties with which knowledge and method 
are unequipped to deal. The high road may be the only safe road to a traveler 
unprepared for the uncertainties of the by-paths. Where Mr. Foulke discards 
one abstraction, he seems to invent another to take its place. 

The first chapter on the nature of law is devoted to analytical jurisprudence, 
but it shows little familiarity with notable recent contributions in that field. 
It may be too much to expect of American scholarship the mastery of recent 
continental progress in juristic thinking, though international law of all fields 
would seem to call for the broader treatment. But it seems quite proper to 
demand of an American scholar, who writes on jurisprudence, some knowledge 
of the work of American writers like Terry and Gray and Pound and Hohfeld. 
Yet Mr. Foulke analyzes fundamental terms like right, power, and interest 
without even a reference to the storm that is raging around Hohfeld’s work. 
If we stood in need of a definition of law, we should want to know that it took 
account of what has been happening in other fields of social science like psy- 
chology. In framing his definition, Mr. Foulke has wisely sought to explain 
the factors determining human conduct; but in using such expressions as “the 
gregarious instinct,” he has neglected the efforts of the psychologists to under- 
stand the realities behind such troublesome phrases. It is to be hoped that 
the day has passed when the American bar is willing to isolate law from other 
social sciences and to proceed as though no progress had been made in them 
since Blackstone. If a writer on jurisprudence would make a contribution to 
understanding at the present time, he must not be content to use such terms 
as instinct and leave them unexplained. One may agree with Mr. Foulke that 
“law is a mental conception,” “a pure philosophical speculation” having “no 
motive, no activity, no purpose” of its own. It is at least a pleasant contrast 
with the conception of law as “a brooding omnipresence in the sky.” But in 
a world of surging affairs it offers little help in solving the problems of worka- 
day life. 

In a second chapter on the “facts of international life,” the treatise again 
presents a semblance of realism. This chapter seems to express a “practical” 
man’s revolt from “theories,” and his desire to get “back to facts.” But 


throughout the chapter, one lacks a sense of the author’s realization that 
questions of fact always involve questions of value, and that perception of facts 
is largely a process of assessing valuations. It is all too easily assumed that 
in the field of international relations, as in the physics laboratory, given phe- 
nomena will produce the same impression on every human eye, regardless of 
the intellectual spectacles which may be worn. Hence we find this chapter 
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on the facts of international life dealing with such subjects as the equality of 
states, the recognition of states, and the nature of jurisdiction. We find the 
author speaking of states as “living organisms,” to which he assigns certain 
“inherent”? qualities, such as dignity, honor, and reputation. It is not sur- 
prising, therefore, to find significance attached to the custom of referring to 
monarchies and kingdoms in the feminine gender and to republics in the neuter 
gender. An author who thinks that in municipal law “the animal man is the 
principal fact,”’ easily abstracts states as the principal facts in international 
life, and his dealing with the law applicable to these abstract states has little 
reference to the political events of the last half century. A legal adviser of a 
foreign office would hardly turn to Mr. Foulke’s discussion of states if he 
found it necessary to deal with questions arising in connection with the new 
governments erected on the territory of the former Russian Empire. Mr. 
Foulke’s “facts” are extracted from a world of words, not from a world of 
political events. This process made it possible for him to reach the hopeful 
conclusion that “the probability is that modern civilization has now seen the 
final culmination of the struggle for popular liberty and that absolute govern- 
ments will practically disappear from the world.” - The conclusion would prob- 
ably occasion no dispute in “ Main Street.” 

That part of the treatise which deals with substantive international law con- 
tains little that is new or striking. Its “logical arrangement” is undoubtedly 
some improvement on the classical chapter topics for a treatise on international 
law. It is generally free from over-reliance on analogies to private-law con- 
ceptions, but the statement that “fisheries in the maritime belt are universally 
admitted to be solely the property of the littoral state” (I, p. 401) is an unfor- 
tunate exception; so also the statement that “a federal constitution is the 
result of a treaty between several states, just as marriage is the result of a 
previous engagement to marry” (I, p. 476). In referring to the transfer of 
territory as “international conveyancing,” the author lends aid to the modern 
writers who seem to think that sovereignty, like seisin, must not be in abeyance. 

Since the treatise appears just at the end of the World War, perhaps future 
students will have some charity toward the treatment of problems acute while 
Mr. Foulke was writing. But they will hardly condone his reference to the 
German people as the “German tribes” (II, p. 230); nor are they likely to 
accept his unilateral title for the recent war, which he calls the ‘War of Ger- 
man Aggression.” The discussion of questions on which the Allies had opposed 
the Central Powers is pitched in the tone of these references, and discloses 
a bias which will probably lead judicious persons to attach less weight to the 
author’s views on important questions about which controversy is raging. 


M. O. H. 





INTERNATIONAL Law. By L. Oppenheim: Vol. I— Peace. Third Edition, 
edited by Ronald F. Roxburgh. London and New York: Longmans, 
Green and Company. 1920. pp. xliii, 799. 


For fifteen years this has been the English work on international law most 
highly esteemed for bibliographical material and also for wide scope. This 
new edition, prepared with the aid of notes left by the author, retains the 
qualities of its predecessors. 

In examining a book so long esteemed, what one emphasizes is necessarily 
the new matter. Among the passages appearing for the first time in this 
edition are those dealing with the development of international law in the 
World War (§ 50a), the Peace Conference (§ 50d), the past and present positions 
of self-governing dominions (§§ 94a, 94), the American punitive expedition into 
Mexico and the occupation of Juarez (§§ 1330, 1336), the German invasion of 
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Luxemburg and Belgium, (§ 133c), the League of Nations (§§ 167a-167#), 
aerial navigation (§§ 197¢-197c), wireless telegraphy (§§ 287a, 2876), and the 
Channel Tunnel (§§ 287c, 287d). Those passages are adequate for the pur- 
poses of international law in peace; and war is reserved, as heretofore, for the 
second volume. 

It is noticeable that the discussion of the merits and defects of the League 
of Nations gives no prominence to Article X or to the representation accorded 
to subordinate parts of the British Empire; but this volume was prepared for 
the press several months before those features of the League of Nations aroused 
discussion in the United States, and neither the author nor the editor should 
be blamed for having no more foresight than was possessed by the members of 
the Peace Conference. 

E. W. 





FEDERAL CRIMINAL LAW AND PRocepurRE. By Elijah N. Zoline. With an 
introduction by Hon. Henry Wade Rogers. Boston: Little, Brown and 
Company. 1921. 3 vols. pp. cxxxi, 505, 730, 783. 


The end and aim of legal administration is not the perfection of law but the 
doing of justice. The actual achievement of justice may be infinitely assisted 
or infinitely impeded by rules of procedure. That there is ample room for re- 
form in American procedure is a truism heard to-day from every side. “The 
procedure of our courts is antiquated and a hindrance, not an aid, in the just 
administration of the law,” said President Wilson in an address delivered in 
New York in November, 1916. ‘‘We must simplify and reform it as other en- 
lightened nations have done, and make courts of justice out of our courts 
of law.”’ Perhaps this is more true of criminal] law than of any other field of 
practice. ‘The administration of the criminal law in all the states of the 
Union (there may be one or two exceptions) is a disgrace to our civilization,” 
remarked one of our ex-Presidents;! and Mr. Moorfield jStorey, a former 
President of the American Bar Association, declared in an address before the 
Yale Law School: “There is no part of its work in which the law fails so abso- 
lutely and so ludicrously as in the conviction and punishment of criminals.” 
Similarly, Mr. Henry W. Taft, delivering the President’s address before the 
New York Bar Association in January, 1920, after quoting some very sugges- 
tive statistics, declared that “the figures show what is measurably near a 
scandalous condition in the admin‘stration of criminal justice.” 

One of the noteworthy features of the modern development of criminal law 
in this country is the increasing importance of criminal law and procedure in 
the federal courts. The first half-century which followed the adoption of the 
Constitution saw but comparatively an unimportant part played by federal 
criminal law, — a part which widened in its scope, however, with increasing 
Congressional action under the interstate commerce power, the power to regu- 
late the mails, the power to regulate the national currency, etc. To-day federal 
criminal law has become of immense importance; one has only to think of the 
important Conspiracy prosecutions, the enforcement by criminal proceed- 
ings of the Anti-Trust Acts, the Pure Food and Drug Acts, the Mann Act, the 
Shipping Acts, the national Prohibition Acts, the Lever Act, the Espionage 
Acts, and a host of others. In 1919 the United States Department of Justice 
commenced no fewer than 47,443 prosecutions. It follows that the appear- 
ance of a book on federal criminal law and procedure is particularly timely 
and important, —especially so, as there has heretofore been no adequate work 
confined to a consideration of the criminal side of federal procedure. 

Mr. Zoline’s work is published in three volumes. The first deals with federal 





1 Mr. William H. Taft, in the YALE Law Journat for 1905. 
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criminal procedure, including the rules of evidence applicable in criminal 
cases. The second deals with the federal substantive law of crimes, and con- 
tains the federal criminal code with a brief commentary upon each section, 
together with the more important modern acts under which prosecutions are 
frequently brought and the interpretations of these as outlined in federal and 
state decisions. The third volume sets forth various typical forms for use in 
the federal courts. Mr. Zoline has produced rather a practitioner’s handbook 
than a scholar’s treatise. There is no careful analysis nor critical examination 
of the subject; instead the rules of law and leading principles are set forth as 
interpreted by the courts, and the pertinent statutes and legal interpretations 
of them are succinctly stated. Citations of the more important federal and 
state cases are collected in footnotes. One cannot help regretting that in 
innumerable places the treatment of the subject is not more comprehensive 
and full; but perhaps the scholar’s loss is the practitioner’s gain, who wants a 
succinct statement of the general law quickly accessible. 

It is from the latter viewpoint after all that the work should be judged. 
From that standpoint the book is to be welcomed as a comprehensive, up-to- 
date, and very convenient, if somewhat general, practitioner’s handbook on 
federal criminal] law. ee 





THE FEDERAL INCOME Tax. Edited by R. M. Haig. Introduction by Edwin 
R. A. Seligman. New York: Columbia University Press. 1921. [pp. xii, 
261. 


These lectures were read at Columbia University in December, 1920, as a 
special course on income-tax problems offered under the auspices of the School 
of Business. They deal with the definition of income, the realization of in- 
come, inventories, and closed transactions; with the scope of legislative com- 
petence to determine what is income, and the effect of treasury regulation; 
with deductions (including an allowance {for depletion) from gross income; 
with consolidated returns and certain questions of procedure. 

Professor Haig believes that the conception of income by the economist is 
close to the popular conception. He suggests this definition: “‘the money value 
of the net accretion to one’s economic power between two points of time.” 
This would include gifts, devises and bequests, and it is submitted that the 
popular conception of income does not include these. But it would not be 
beyond the bounds of reason, or out of harmony with popular conceptions, to 
define income as including the money value of the net increase, between two 
points of time, of the taxpayer’s economic power, (a) susceptible of measure- 
ment and (b) resulting from his property or labor. 

Professor Powell believes that the checks on legislative competence in the 
matter are not substantial. The recent decision of the Supreme Court that 
capital increment, when realized by a sale, is taxable as income is the result 
predicted by him. But there remain questions as to the taxability of unrealized 
gains which we should think were of large importance. 

Mr. Field’s lecture on the legal force and effect of Treasury interpretation is 
a gem. 

During 1919 many business units made great paper profits through an in- 
crease in the value of their inventories; they were required to pay taxes upon 
such profits; then in 1920 the value of the inventories collapsed, so that the 
result is that taxes have been paid upon unrealized profits. And yet the ac- 
countants for business units were very insistent that accountings should be 
made upon an accrual basis, and several provisions in 'the 1918 law were in- 
corporated to meet their wishes. The lectures of Mr. Ballantine on inventories 
and by Professor Adams on the realization of income are very valuable. 











BOOK REVIEWS 807 


Colonel Montgomery’s lecture on reorganizations and the closed transaction 
lacks the quiet power which most of the other lectures show. 
On the whole, the lectures are a valuable contribution to the intelligent con- 
sideration of the income-tax problems. 
Epwarp H. WARREN. 





Tue Case or Requisition. By Leslie Scott and Alfred Hildesley. With 
an introduction by Sir John Simon. Oxford: Clarendon Press. 1920. 
pp. xxiv, 307. 


This book examines the constitutional questions involved in the recent de- 
cision of the House of Lords in The Attorney-General v. De Keyser’s Royal 
Hotel, Lid.,1 which affirmed a decision of the Court of Appeal.2 The Crown 
had taken over a hotel for administrative purposes connected with the war. 
The owner’s claim for compensation as a matter of right was resisted on grounds 
of prerogative, and also on the basis of the Defence of the Realm Acts. It was 
held that the petitioner was entitled to recover ex /ege and not merely ex 
gratia’ 

Prior to this case it seemed to be a generally accepted proposition that, in 
the absence of express constitutional limitations, such as exist in the Fifth 
and Fourteenth Amendments of the Constitution of the United States, the 
sovereign could take the property of a subject for purposes of national de- 
fence without compensation, and that the subject had no redress as a matter 
of right. The Court of Appeal had so held in 1915 in In re a Petition of Right. 
Properly considering himself bound by this decision, the judge before whom 
the petition came in the case of Attorney-General v. De Keyser’s Royal Hotel, 
Lid. decided against the suppliant. The Court of Appeal went more thoroughly 
into historical records and came to the conclusion that since the Crown had 
never taken the subject’s land for the defence of the realm without compensa- 
tion no such prerogative exists. Instead of overruling the prior decision, the 
court felt it necessary, in order to permit the petitioner to recover, to distinguish 
the case in three respects from that decided in 1915. The House of Lords in 
affirming the decision of the Court of Appeal recognized that the distinctions 
were untenable and in effect overruled Jn re a Petition of Right. 

“. . The official contention that the Crown could acquire compulsorily 
the use of a subject’s land for the purposes of national] defence without incurring 
any obligation to pay for it was shown to be without historical or legal founda- 
tion, and the House of Lords by a unanimous judgment laid it down that 
while public necessity may justify expropriation it cannot destroy the subject’s 
right to be paid for the land so taken” (p. xviii). “.... The judgment 
in the Case of Requisition . . . teaches . . . the lesson that the foundations 
of constitutional law lie deeply embedded in ground which is in the joint oc- 
cupation of historians and lawyers, and that the protection of private citizens 
against unfounded claims by the Executive is one of the most valuable func 
tions of the judiciary ” (p. xxiv). 

The above passages, quoted from the introduction, are perhaps somewhat 
extravagant in light of the ratio decidendi of the Lords. The right to recover 
was based on statutory provisions. The learned judges concurred substan- 
tially in the view that Acts of Parliament had curtailed the royal prerogative. 
“T should prefer to say that when such a statute expressing the will and in- 





1 [1920] A. C. 508. 

2 [1919] 2 Ch. 197. 

3 For a discussion of the decision of the Court of Appealfsee 33 Harv. L. Rev. 
713; 735: ; 

4 [1915] 3 K. B. 640. 
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tention of the King and of the three Estates of the ‘Realm is passed, it a bridges 
the Royal Prerogative while it is in force to this extent, that the Crown can 
only do the particular thing under and in accordance with the statutory pro- 
visions, and its Prerogative power to do it is in abeyance.”*® There was no 
doubt, however, in the minds of the judges that Parliament could authorize a 
taking of private property for national defence without any compensation. 
One may wonder whether a “prerogative” of Parliament may not become 
as irksome as a prerogative of the Crown, and whether the function of the 
judiciary should not also extend to a protection of private citizens against the 
legislature. 

The book is a scholarly discussion of this aspect of the royal prerogative. 
It cites and examines most of the statutes and cases bearing upon the matter 
from the time of Magna Charta. It contains chapters on the Defence Acts, 
the prerogative of the Crown, the Defence of the Realm Consolidation Act, 
the effect of the statute upon the prerogative, petition of right; notes on the 
right to compensation in respect of requisitioned property other than land, 
the Indemnity Act, 1920; and appendices containing statutes, historical docu- 
ments, and the judgment of the House of Lords in Attorney-General v. De 
Keyser’s Royal Hotel, Lid. 





A PRACTICAL TREATISE ON ABSTRACTS AND EXAMINATIONS OF TITLE TO REAL 
Property. By George W. Warvelle. Fourth edition. Chicago: Callaghan 
and Company. 1921. pp. xxvii, 757. 

The chief value of this book lies in the practical suggestions it makes for the 
abstracter of titles or conveyancer in the narrow, technical field of his craft. 
The book is composed in part of these suggestions and in part of the statement 
of the general rules of the law of property and wills. There are chapters on the 
acquisition of title, uses and trusts, dower and curtesy, on descent, on insol- 
vency and bankruptcy, on wills, and on adverse title. Such chapters are not 
the main purpose of the work and are the least valuable part of it. The author 
has properly dealt briefly with these topics, but they could frequently be better 
expounded. In several instances positive misstatements are found. The lan- 
guage of § 402 that a perpetuity occurs “whenever there is a suspension of the 
power of alienation for a longer period than a life or lives in being at the creation 
of the estate” has not been changed since the first edition in 1883. Since that 
date it has been clearly demonstrated that the Rule against Perpetuities strikes 
at the creation of remote future interests even if alienable. The statement of 
the Rule in “Shelly’s” (Shelley’s) Case, § 386, perpetuates a common error. 

But the other parts of the book have proved of decided value to the prac- 
titioner, and the work here is well done. There is no better place to find the 
description of our records and indices, the extent of the search which should 
be made, the method of compiling the abstract, the statement of errors and 
omissions frequently met, and the form and presentation of opinions. The 
appendix, as in the third edition, contains forms of New England abstracts 
and tables of land measures. All kinds of United States conveyancing are 
dealt with, New England and western methods of recording and indexing, 
state and United States patents, and tax titles. 

Of the four editions the most radical changes occurred in the third. Not 
much new matter is added in the present edition. 


J. W. 





8 [1920] A. C. 508, 539, per Lord Atkinson. 





